Wednesday 
April  29,  1992 


f 


Part  XI 


Environmental 
Protection  Agency 

40  CFR  Part  300 

National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan;  Lender 
Liability  Under  CERCLA;  Rule 


18344  Federal  Register  /  Vol.  57,  No.  83  /  Wednesday.  April  29,  1992  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4127-51 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  Lender  Liability  Under  CERCLA 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing  this  rule  to  define  the 
meaning  of  certain  statutory  elements  in 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  which  pertain  to  the 
liability  of  persons  maintaining  indicia 
of  ownership  primarily  to  protect  a 
security  interest,  including  both 
privately-owned  and  governmental 
financial  institutions,  governmental 
receivers,  conservators,  loan  guarantors, 
lending  or  other  governmental  entities 
that  hold  or  maintain  indicia  of 
ownership  as  protection  for  a  security 
interest  in  contaminated  vessels  or 
facilities.  CERCLA  section  101(20)(A) 
exempts  persons  whose  indicia  of 
ownership  in  a  facility  are  held 
primarily  to  protect  a  security  interest, 
provided  that  they  do  not  participate  in 
the  management  of  the  facility.  In  this 
final  rule,  EPA  is  defining  the  CERCLA 
section  101(20)(A)  “security  interest 
exemption"  to  clarify  and  specify  the 
range  of  activities  that  may  be 
undertaken  by  a  person  who  maintains 
indicia  of  ownership  in  a  facility 
primarily  to  protect  a  security  interest, 
without  such  activities  being  considered 
to  be  participation  in  the  facility's 
management. 

In  addition,  EPA  is  issuing  this  final 
rule  to  interpret  the  meaning  of  certain 
statutory  elements  in  CERCLA  that 
pertain  to  the  liability  of  government 
entities  that  involuntarily  acquire 
ownership  or  possession  of 
contaminated  vessels  or  facilities.  In 
this  final  rule,  EPA  is  interpreting 
CERCLA  to  provide  that  a  government 
lending  entity,  receiver,  or  conservator 
involuntarily  acquiring  a  contaminated 
vessel  or  facility  is  entitled  to  assert  the 
so-called  “innocent  landowner”  third- 
party  defense  under  sections 
101(35)(A){ii)  and  107(b)(3),  provided 
that  the  other  elements  of  the  defense 
are  met.  CERCLA  section  101(35)(A)(ii) 
a^ects  the  ownership  status  under 
CERCLA  of  government  entities  that 
acquire  contaminated  facilities  by 
escheat,  eminent  domain,  involuntary 
transfer  or  acquisition,  and  other  means, 
and  includes  within  its  scope  the 


governmental  acquisition  of  vessels  or 
facilities  by  an  involuntary  transfer 
under  statutes  or  other  authorities 
requiring  or  authorizing  a  government 
entity  to  acquire  property.  Government 
entities’  acquisition  of  property  by  other 
means  or  under  other  circumstances 
may  also  be  considered  “involuntary” 
under  the  statute:  Today's  final  rule 
primarily  addresses  involimtary 
acquisitions  of  property  through  the 
government's  lending  and  lending- 
related  activities,  and  does  not 
otherwise  affect  or  limit  the  availability 
of  the  third-party  defense  in  other 
circumstances. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  April  29, 1992. 

CERCLA  section  305  provides  for  a 
legislative  veto  of  regulations 
promulgated  under  CERCLA.  Although 
INS  V.  Chadha,  462  U.S.  919  (1983),  cast 
the  validity  of  the  legislative  veto  into 
question,  EPA  has  transmitted  a  copy  of 
this  regulation  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives.  If  any  action  by 
Congress  calls  the  effective  date  of  this 
regulation  into  question,  EPA  will 
publish  notice  of  clarification  in  the 
Federal  Register. 

ADDRESSES:  The  official  record  for  this 
rulemaking,  Docket-Number  NCP-LL/ 
DSB,  is  located  in  the  Superfund  Docket, 
located  at  room  2427  at  the  U.S. 
Environmental  Protection  Agency.  401 M 
Street,  SW.,  Washington,  DC  20460 
(telephone  number  202-260-3046).  The 
record  is  available  for  inspection  by 
appointment  between  the  hours  of  9  a.m. 
and  4  p.m.  Monday  through  Friday, 
excluding  Federal  holidays.  As  provided 
in  40  CFR  part  2,  a  reasonable  fee  may 
be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Fogarty,  Office  of  Enforcement 
(LE-134S),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW„ 
Washington.  DC  20460  (202-260-3050), 
or  the  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  the  Washington,  DC  area  at 
703-920-9810). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Agency  is  issuing  this  rule  to 
define  and  interpret  the  provisions  of 
sections  101(20)  and  101(35)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  42  U.S.C. 
9601  et  seq.,  as  they  afiect  persons 
maintaining  indicia  of  ownership  in  a 
facility  primarily  to  protect  a  security 
interest,  which  includes  private  and 
governmental  lending  institutions  or 
entities,  or  which  guarantee  loans 


secured  by  a  facility  ^  contaminated  by 
or  containing  hazai^ous  substances,  or 
which  acquire  title  to  or  ownership  of 
contaminated  property  by  an 
involuntary  transfer  or  acquisition. 

Section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  identifies  four  broad  classes  of 
responsible  parties  that  are  liable  for  the 
costs  of  cleaning  up  hazardous 
substances  when  the  federal 
government,  state  government,  or  a 
private  party  brings  suit.  The  first  two 
classes  include  “owners  or  operators”  of 
facilities  contaminated  by  or  containing 
hazardous  substances.  42  U.S.C. 
9607(a)(l)-(a)(2).  The  third  class  consists 
of  certain  persons  who  arranged  for 
disposal  or  treatment  of  hazardous 
substances.  Id.  Section  9607(a)(3). 

Finally,  the  fourth  class  includes  persons 
who  accepted  for  transportation 
hazardous  substances  and  selected  the 
disposal  facility.  Id.  Section  9607(a)(4). 

It  is  well-settled  that  each  of  the  four 
groups  of  responsible  parties  is  strictly 
liable  under  section  107(a).  See.  e.g.. 
United  States  v.  Monsanto  Co.,  858  F.2d 
160, 167  &  n.ll  (4th  Cir.  1988),  cert, 
denied.  109  S.  Ct.  3156  (1989); 
Tanglewood  East  Homeowners  v. 
Charles-Thomas,  Inc..  849  F.2d  1588, 

1572  (5th  Cir.  1988).  In  addition,  it  is  also 
settled  that  such  parties  are  jointly  and 
severally  liable  when  the  environmental 
harm  is  indivisible.  United  States  v. 
Monsanto  Co.,  858  FJ2d  at  171;  United 
States  V.  Chem-Dyne  Corp.,  572  F.  Supp. 
802,  810-11  (S.D.  Ohio  1983). 

This  rule  concerns  only  the  first  two 
of  these  categories  of  potentially  liable 
parties — specifically,  persons  who  are 
“owners  or  operators”  of  facilities 
subject  to  C^CLA — which  are  defined 
in  section  101(20).  Section  101(20)(A) 
exempts  those  persons  who.  without 
participating  in  the  management  of  a 
facility,  hold  indicia  of  ownership  in  the 
facility  ‘  primarily  to  protect  a  security 
interest.  42  U.S.C.  9601(20)(A).  Questions 
regarding  the  judicial  interpretation  of 
this  “security  interest”  exemption  under 
CERCLA  have  generated  uncertainty 
within  the  financial  and  lending 
communities,  particularly  with  regard  to 
the  extent  to  which  a  secured  creditor 
may  undertake  activities  to  oversee  the 
affairs  of  a  person  whose  facility  is 
encumbered  by  a  security  interest 
(hereinafter  interchangeably  referred  to 
as  a  “borrower,”  “debtor,”  or  “obligor”) 

‘  As  used  throughout  this  Preamble,  the  term 
"facility”  should  also  be  considered  to  refer  to  a 
“vessel"  subject  to  CERCLA. 

*  The  CERCLA  definition  of  “facility”  includes 
real  property  as  well  as  any  equipment  or  other 
articles  of  personal  property  contaminated  by 
hazardous  substances.  See  CERCLA  $  101(9).  42 
U.S.C.  9601(9). 
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for  the  purposes  of  protecting  the 
security  interest  without  incurring 
CERCLA  liability.  Specifically,  there  is 
concern  over  whether  certain  actions 
commonly  taken  by  a  secured  creditor — 
such  as  monitoring  facility  operations, 
requiring  compliance  with  legal 
requirements  and  compliance-related 
activities,  reHnancing  or  undertaking 
loan  workouts,  providing  financial 
advice,  and  undertaking  other  similar 
actions  that  may  a^ect  the  financial, 
management  and  operational  aspects  of 
a  business — can  be  considered  to  be 
evidence  that  the  secured  creditor  is 
“participating  in  the  management  of  a 
facility." 

Under  section  101(20](A). 

“participation  in  management”  by  a 
person  who  holds  indicia  of  ownership 
primarily  to  protect  a  security  interest 
(hereinafter  referred  to  as  a  “holder”) 
will  void  the  exemption.  However,  the 
extent  to  which  a  holder  may  become 
involved  in  a  facility  without  also  being 
considered  to  be  participating  in  its 
management  is  not  defined  by  the 
statute  nor  is  it  addressed  in  the 
legislative  history.  Judicial 
interpretations  of  this  provision  have 
articulated  its  meaning  using  different 
terms,  without  clearly  defining  a  precise 
standard.  See,  e.g..  United  States  v. 
Maryland  Bank  &  Trust  Co.,  632  F.  Supp. 
573  (D.  Md.  1966);  United  States  v. 
Mirabile,  15  Envtl.  L.  Rep.  (Envtl.  L. 

Inst.)  20994  (EJD.  Pa.  1985);  United  States 
V.  Fleet  Factors  Corp.,  901  F.2d  1550 
(11th  Cir.  1990).  cert,  denied,  111  S.  Ct. 
752  (1991)  (cases  suggesting  that  the 
exemption  is  abrogated  once  a  holder 
has  divested  the  borrower  or  debtor  of 
its  management  authority,  such  as  when 
the  holder  becomes  involved  in  the 
facility's  day-to-day  operations,  where  it 
becomes  “overly  entangled”  in  the 
affairs  of  the  facility,  or  where  its 
involvement  otherwise  affects  a 
facility’s  hazardous  waste  practices). 
However,  the  few  cases  construing  this 
exemption  have  established  a  general 
rule  that  a  holder’s  involvement  in 
financially  related  matters — such  as 
periodic  monitoring  or  inspections  of 
secured  property,  l^n  refinancing  and 
restructuring,  fi^ncial  advice  and 
similar  activities — will  not  void  the 
exemption.  Id.;  see  also  Guidice  v.  BFG 
Electroplating  and  Manufacturing  Co., 
732  F.  Supp.  556  (W.D.  Pa.  1989);  United 
States  V.  Nicolet^  29  Env’t  Rep.  Cas. 
(BNA)  1851  (E.D.  Pa.  1989).  Beyond  the 
examples  provided  by  these  few  judicial 
holdings,  tewever.  this  area  of  the  law 
is  unsettled  and  it  is  not  clear  what 
other  activities  would  or  would  not  be 
considered  “participating  in  the 
management”  of  a  facility  by  a  holder. 


This  uncertainty  was  heightened  by 
dicta  in  the  opinion  of  the  Court  of 
Appeals  for  the  Eleventh  Circuit  in 
United  States  v.  Fleet  Factors  Corp., 
supra.  In  this  opinion,  the  court 
suggested  that  a  secured  creditor  may 
be  liable  if  it  actually  participates  in  the 
management  of  a  facility  “to  a  degree 
indicating  a  capacity  to  influence  the 
corporation’s  treatment  of  hazardous 
wastes.”  991  F.2d  at  1557.  The  Fleet 
Factors  court  confirmed,  however,  the 
holding  of  prior  cases  that  some  level  of 
actual  involvement  or  participation  by  a 
holder  in  the  borrower’s  facility  is 
required  to  abrogate  the  exemption.  The 
court  went  further,  however,  and 
suggested  that  the  exemption  could  be 
lost  if  the  holder’s  actual  involvement 
was  so  extensive  as  to  support  the 
inference  that  the  holder  could  afiect  or 
influence  operational  decisions 
concerning  a  facility’s  treatment  of 
hazardous  wastes.  However,  the  court’s 
discussion  of  ibis  issue  left  open  the 
question  of  the  level  or  the  extent  of 
actual  participation  that  would  be 
sufficient  to  support  this  inference. 

A  subsequent  decision  by  the  Ninth 
Circuit  Court  of  Appeals,  In  re  Bergsoe 
Metal  Corp.,  910  F.2d  668  (9th  Cir,  1990), 
which  was  consistent  with  the  holding 
of  Fleet  Factors  and  prior  cases,  held 
that  “there  must  be  some  actual 
management  of  the  facility  before  a 
secured  creditor  will  fall  outside  the 
exception,”  and  that  the  mere  capacity 
or  unexercised  right  to  control  facility 
operations  is  insuifiicient  to  void  the 
exemption.  Id.  at  672  (“What  is  critical 
is  not  what  rights  the  (creditor)  had,  but 
what  it  did,  *  *  *.  [A  creditor]  cannot 
have  participated  in  management  if  it 
never  exercised  [its  rights}.”)  See  also  In 
re  T.P.  Long  Chemical  Inc.,  45  Bankr.  278 
(N.D.  Ohio  1965)  (bank  that  was  not 
involved  in  facility’s  operations  cannot 
be  held  to  have  voided  security  interest 
exemption).  However,  because  the 
holder  in  Bergsoe  Metals  was  not  in  any 
way  involved  in  the  facility’s  operations, 
the  Ninth  Circuit  did  not  address  the 
question  left  unanswered  in  Fleet  the 
extent  to  which  a  holder  may  act  to 
oversee  and  manage  its  security  interest 
without  being  considered  to  be 
participating  in  the  facility’s 
management. 

The  scant  legislative  history  of  the 
security  interest  exemption  does  not 
shed  much  light  on  this  issue.  The  little 
history  that  exists  indicates  only  that 
the  exemption  was  included  out  of  a 
concern  ^at  die  definition  of  a  facility 
owner  as  initially  drafted 
"inadvertently"  included  a  person  who 
held  title  or  other  ownership  interest  as 
security  for  a  loan  or  other  obligation. 


even  though  such  a  person  was  not 
otherwise  affiliated  with  or  involved  in 
the  management  of  the  facility.  See 
House  Debate  on  H.R.  85,  96th  Cong.,  1st 
Sess.  (1979)  (SepL  18, 1980),  reprinted  in 
2  A  Legislative  History  of  the  CERCLA, 
Senate  Comm,  on  Environment  and 
Public  Works,  97th  Cong.,  2d  Sess  889, 

945  (Comm.  Print  1983).  Some  of  those 
commenting  on  EPA’s  proposed  rule 
suggested  that  there  are  other  passages 
in  the  legislative  history  that  may  be 
relevant  for  determining  whether  certain 
forms  of  transactions  should  be 
considered  to  vest  a  person  with 
“ownership  indicia”  that  are  held 
primarily  to  protect  a  "security  interest” 
(discussed  in  the  following  section. 
Summary  of  Comments,  infra);  however, 
there  is  no  legislative  history  tliat 
provides  any  guidance  or  other 
indication  of  the  types  of  activities  that 
Congress  considered  to  be 
impermissible  participation  or 
involvement  in  a  facility’s  management 
or  of  the  sorts  of  activities  that  Congress 
considered  to  be  consistent  with  the 
exemption. 

Uncertainty  in  this  area  has  assumed 
particular  importance  because  of  the 
current  difficulties  faced  by  the  lending 
industry,  and  particularly  by  the  Federal 
Deposit  Insurance  Corporation  ("FDIC”) 
and  the  Resolution  Trust  Corporation 
(“RTC”),  both  of  which  act  as 
conservators  and  receivers  of  failing  or 
failed  insured  depository  institutions 
imder  the  Federal  Deposit  Insurance  Act 
("FDI  Act"),  as  amended  by  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  ("FIRREA”),  Pub. 

L.  No.  101-73, 103  Stat.  183  (Aug.  9. 

1989).  Consequently,  these  government 
entities  are  likely  to  own,  possess,  or 
have  security  interests  in  potentially 
contaminated  properties  transferred  to 
them  as  a  result  of  their  appointment  as 
the  conservator  or  receiver  of  failed  and 
insolvent  lending  institutions.  The  FDI 
Act  and  FIRREA  therefore  raise  a 
question  concerning  the  potential 
liability  under  CERCLA  of  these 
government  conservators  and  receivers 
administering  the  properties  and  assets 
previously  owned  by  the  failed  lending 
institutions.  Additionally,  other 
government  entities,  including  those  that 
provide  lending  and  credit  services,  are 
also  likely,  through  a  variety  of  statutory 
mechanisms,  to  acquire  or  to  have 
transferred  to  them  an  interest  in  or 
possession  of  diverse  businesses, 
properties,  and  other  assets  which  may 
be  contaminated  by  hazardous 
substances.  'The  government  take  over 
of  assets  formerly  held  by  private 
entities  in  this  manner  has  raised 
pressing  questions  regarding  the 
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potential  that  these  government  entities 
may  incur  CERLA  liability  as  an  owner 
or  operator  as  the  result  of  such 
acquisitions,  and  the  availability  of  the 
“innocent  landowner"  defense  of 
sections  107(b)(3)  and  101(35)  to  these 
government  entities. 

To  address  these  issues,  EPA  is 
issuing  this  Hnal  rule  to  define  and 
specify  the  range  of  permissible  actions 
that  may  be  undertaken  by  a  holder 
without  exceeding  the  bounds  of  the 
section  101(2)(A)  security  interest 
exemption.  Tliis  final  rule  also  specifies 
the  circumstances  in  which  government 
or  government-appointed  entities  that 
acquire  possession  or  control  of 
contaminated  facilities  as  conservators 
or  receivers  will  be  considered 
“involuntary”  owners  for  purposes  of 
section  101(35)(A)(ii),  which  is  part  of 
the  “innocent  landowner"  defense  under 
CERCLA.  The  final  rule’s  interpretation 
of  “involuntary  acquisitions"  applies 
both  to  acquisitions  by  federal 
government  entities  for  purposes  of 
section  101(35),  and  to  acquisitions  by 
units  of  state  and  local  government  for 
purposes  of  section  101(35)  and  section 
101(20)(D). 

Government  entities  may  also  acquire 
property  through  other  mechanisms, 
such  as  through  civil  and  criminal 
seizures  and  asset  forfeitures.  The 
Agency  requested  comment  on  certain 
regulatory  language  which  would 
specify  that  such  acquisitions  by 
government  entities  be  considered 
“involuntary"  within  the  meaning  of  the 
statute.  As  provided  in  this  final  rule, 
the  Agency  considers  section 
101(35)(A)(ii)  of  CERCLA  to  include 
asset  forfeitures  and  seizures  because 
such  acquisitions  are  analogous  to 
acquisitions  by  abandonment,  escheat, 
and  eminent  domain,  which  are 
explicitly  covered  by  this  section. 

EPA  is  issuing  this  final  rule  as  a 
revision  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  codified  at  40 
CFR  part  300  et  seq.,  under  the  authority 
of  C^CIA  sections  105  and  115,  as 
subpart  L  Judicial  review  of  this  rule  is 
governed  by  the  provisions  of  CERCLA 
section  113(a).  These  provisions 
mandate  that  any  review  of  a  regulation 
promulgated  under  CERCLA  is  confined 
to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  and 
that  any  application  for  such  review 
must  be  made  within  ninety  days  of  the 
rule’s  date  of  promulgation.  By  enacting 
these  provisions.  Congress  intended  that 
the  District  of  Columbia  Circuit  Court 
would  have  "exclusive"  jurisdiction  to 
review  regulations  and  that  any 
petitions  for  review  that  were  filed  after 


the  ninety  day  period  would  be  barred. 

S.  Rep.  No.  848, 96th  Cong.,  2d  Sess.  95 
(1980);  see  Lubrizol  Corp.  v.  Train,  547 
F.2d  310,  314-16  (6th  Cir.  1976)  (by 
centralizing  appeals  in  the  D.C.  Circuit 
under  the  Clean  Air  Act,  Congress 
hoped  to  avoid  needless  delays  in  the 
implementation  of  important  national 
programs  caused  by  incessant  litigation 
and  inconsistent  decisions). 

II.  Summary  of  The  Proposed  Rule 

A.  Security  Interest  Exemption 

The  proposed  rule,  which  was 
published  June  24, 1991  (56  FR  28798), 
sought  to  define  the  section  101(20)(A) 
“security  interest”  exemption  in  a 
manner  that  would  permit  a  person 
covered  by  the  exemption  to  undertake 
a  broad  range  of  activity  in  the  course  of 
protecting  a  security  interest  in  a  facility 
that  is  subject  to  CERCLA,  without 
being  considered  to  be  participating  in 
the  management  of  the  facility.  The 
activities  specified  in  the  proposed  rule 
were  not  intended  to  be  exclusive,  or 
mandatory  or  required  to  be  undertaken 
as  a  condition  of  maintaining  the 
exemption.  Instead,  the  rule  proposed  to 
identify  a  range  of  protected  activities 
that  a  holder  may  take  that  would  be 
considered  consistent  with  holding 
indicia  of  ownership  primarily  to  protect 
a  security  interest.  'The  proposed  rule 
sought  to  accomplish  this  by  defining 
the  key  terms  of  CERCLA  section 
101(20)(A):  (1)  “Indicia  of  ownership," 

(2)  “primarily  to  protect  a  security 
interest,"  and  (3)  “participating  in  the 
management  of  a  vessel  facility." 

The  definitions  did  not  attempt  to 
define  all  possible  activities  that  could 
be  undertaken  by  a  holder  consistent 
with  the  exemption,  out  of  a  recognition 
that  the  specific  actions  taken  by  a 
holder  will  likely  vary  from  case  to  case. 
Therefore,  the  proposed  rule  provided 
both  a  list  of  commonly  imdertaken 
activities  that  specifically  were  defined 
to  be  within  the  exemption,  as  well  as  a 
general  test  of  “participation  in 
management"  by  which  the 
appropriateness  of  other  activities  not 
specifically  mentioned  in  the  regulatory 
provisions  could  be  measured.  This 
general  test  provided  that  a  holder 
would  not  be  considered  to  be 
participating  in  management  within  the 
meaning  of  section  101(20)(A)  unless, 
while  the  borrower  was  still  in 
possession,  the  holder  either  (1)  was 
exercising  decisionmaking  control  over 
the  borrower’s  environmental 
compliance,  such  that  the  holder  had 
undertaken  responsibility  for  the 
borrower’s  waste  disposal  or  hazardous 
substance  handling  practices  which 
resulted  in  a  release  or  threatened 


release,  or  (2)  was  exercising  control  at 
a  management  level  encompassing  the 
borrower’s  environmental  compliance 
responsibilities,  comparable  to  that  of  a 
manager  of  the  borrower’s  enterprise, 
such  that  the  holder  had  assumed  or 
manifested  responsibility  for  the 
management  of  the  enterprise  by 
establishing,  implementing,  or 
maintaining  the  policies  and  procedures 
encompassing  the  day  to  day 
environmental  compliance 
decisionmaking  of  the  enterprise. 

In  addition,  the  proposed  rule 
contained  provisions  that  affected 
government  lending  or  financial 
regulatory  entities.  The  proposed  rule 
was  specifically  concerned  with 
situations  in  which  governmental 
entities  assumed  ownership, 
conservatorship,  or  receivership  of  a 
lending  institution  or  business,  or 
acquired  or  had  transferred  to  them 
properties  or  other  assets  through  a 
variety  of  statutory  mechanisms,  and 
would  thereby  assume  possession  and 
control  of  a  contaminated  facilities.  The 
proposed  rule  sought  to  specify  the 
circumstances  in  which  such 
acquisitions  and  transfers  would  be 
considered  “involuntary”  within  the 
meaning  of  section  101(35)(A)(ii)  of 
CERCLA,  which  is  part  of  the  “innocent 
landowner”  defense  available  to 
government  entities. 

EPA  sought  to  balance  a  variety  of 
competing  interests  in  its  proposal. 

While  section  101(20)(A)  provides 
persons  who  hold  indicia  of  ownership 
in  a  facility  primarily  to  protect  a 
security  interest  with  a  potential 
exemption  fix)m  CERCLA  liability  when 
the  real  or  personal  property  serving  as 
security  is  contaminated,  this  statutory 
provision  does  not  otherwise  provide 
protection  from  the  ordinary  risk 
assumed  by  the  holder  that  the  facility’s 
market  value  may  not  be  sufficient  to 
cover  the  borrower’s  debt.  The  CERCLA 
security  interest  exemption  is  not  a  loan 
guarantee  for  lending  institutions  and 
does  not  shift  to  the  Superfund  the  cost 
of  poor  loan  decisions,  see  United  States 
V.  Maryland  Bank  Sr  Trust,  supra,  632  F. 
Supp.  at  580,  but  serves  only  as  a  shield 
from  CERCLA  liability  where  a  person’s 
ownership  indicia  are  held  as  protection 
for  a  security  interest. 

EPA  must  concern  itself  first  with 
protection  of  public  health,  welfare,  and 
the  environment.  Following  expenditure 
of  public  funds  to  clean  up  contaminated 
property,  EPA’s  mandate  under 
CERCLA  is  to  seek  to  recover  the  costs 
incurred  by  the  Fimd  from  those  liable 
under  CERCLA.  Accordingly,  where 
there  is  a  release  or  threat  of  release  of 
hazardous  substances,  CERCLA  clearly 
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imposes  liability  on  an  “owner  or 
operator"  of  a  facility  for  the 
consequences  of  that  release.  However, 
holders  (commonly  lending  institutions] 
may  undertake  certain  activities  in  the 
course  of  managing  and  protecting  their 
loan  portfolios;  such  activities  may 
include  inspections  or  monitoring  of  the 
borrower’s  business  and  collateral, 
providing  financial  or  other  assistance, 
engaging  in  “loan  workout”  activities, 
and  foreclosing  on  secured  property. 

EPA  therefore  sought  in  the  proposed 
rule  to  reconcile  a  holder’s  need  to 
manage,  oversee,  or  otherwise  act  in  a 
manner  consistent  with  holding 
ownership  indicia  as  protection  for  a 
security  interest,  with  EPA’s  duty  to 
clean  up  waste  sites  and  recover  public 
fimds  spent  in  remediating  these  sites  ' 
hx)m  those  responsible  under  the 
statute.  EPA’s  dehnition  of  the  seciuity 
interest  exemption  is  an  attempt  to 
acknowledge  and  accommodate  these 
competing  interests  within  the  statutory 
scheme  of  CERCLA. 

In  its  proposal,  EPA  believed  that  this 
balancing  of  interests  could  be 
accomplished  by  providing  that  a 
holder,  at  its  option,  could  conduct  or 
require  an  environmental  inspection  of  a 
facility  and  may  require  cleanup  of  a 
facility  during  the  life  of  the  loan  or 
other  obligation;  could  require  from  the 
facility  owner  or  operator  assurances  of 
compliance  with  applicable  federal, 
state,  and  local  environmental  and  other 
laws,  rules  and  regulations  during  the 
life  of  the  loan;  could  periodically  or 
regularly  monitor  or  inspect  both  the 
facility  (including  site  inspections]  and 
the  facility  owner  or  operator’s  business 
or  Hnancial  condition;  could  provide 
periodic  financial  or  other  advice  or 
counseling  to  a  debtor  or  obligor;  or 
could  take  other  actions  to  police  the 
debt  or  other  obligation,  or  to  comply 
with  legal  requirements  applicable  to 
the  holder. 

'The  proposed  rule  also  specified  that 
a  holder  could  undertake  so-called  “loan 
workout"  activities,  such  as 
restructuring  or  renegotiating  the  terms 
of  the  obligation,  requiring  payment  of 
additional  interest,  extending  the 
payment  period,  exercising  forbearance, 
or  providing  advice  or  taking  other 
workout  actions.  The  proposed  rule 
additionally  permitted  a  holder  to 
foreclose  on  the  security  (whether  by 
formal  means  such  as  through  the  use  of 
the  judicial  process,  or  by  informal 
means  such  as  by  taking  a  deed  in  lieu 
of  foreclosure],  to  wind-up  operations,  to 
liquidate  or  sell  ofi  assets,  or  to 
otherwise  act  to  preserve  and  recover 
the  value  of  the  security  interest.  These 
activities  were  specifically  included  in 


the  proposed  rule  because  EPA  believed 
that  they  were  consistent  with  holding 
indicia  of  ownership  to  protect  a 
security  interest. 

The  proposed  rule  included  several 
provisions  that  the  Agency  considered 
significant  for  a  variety  of  reasons.  For 
example,  the  proposal  permitted 
environmental  inspections  or  audits  of 
secured  property  at  any  time  during  the 
life  of  the  loan  or  other  obligation, 
because  information  available  to  EPA  at 
the  time  of  the  proposal  indicated  that 
this  was  becoming  a  customary  or 
common  practice  for  holders  to 
minimize  the  risk  that  their  loans  would 
be  secured  by  contaminated  property. 

An  inspection  of  a  facility  provides 
environmental  advantages  by 
identifying  properties  in  need  of  cleanup 
or  other  environmentally  beneficial 
response,  and  by  helping  to  minimize 
environmental  liability.  Therefore,  the 
proposed  rule  provided  that  a  holder 
who  undertakes  or  requires  a  borrower 
to  undertake  an  environmental 
inspection  or  invedtigation  of  a  facility 
securing  the  obligation  is  not  considered 
to  be  participating  in  its  management 
However,  because  actions  or  omissions 
prior  to  the  creation  of  a  security 
interest  have  no  bearing  on  the  test  of 
“participation  in  management,”  and  the 
statute  does  not  require  a  holder  to 
imdertake  an  inspection  to  qualify  for 
the  exemption,  the  proposed  rule 
specified  that  the  liability  of  a  holder 
seeking  to  avail  itself  of  the  exemption 
could  not  be  based  on  or  afiected  by 
conducting  or  requiring,  or  failing  to 
conduct  or  require,  such  an  inspection. 

Most  of  the  provisions  considered 
significant  by  the  Agency  concerned 
foreclosure,  however.  'The  proposed  rule 
provided  that  a  holder  could  foreclose 
on  property  without  incurring  CERCLA 
liability  as  an  “owner  or  operator,"  so 
as  to  preserve  a  holder’s  traditional 
remedy  for  a  defaulted  obligation.  In 
addition  to  permitting  foreclosure,  the 
proposed  rule  also  contained  a  provision 
that  a  holder  (who  did  not  participate  in 
management  prior  to  foreclosure]  could 
either  wind  up  operations  or  retain  and 
continue  functioning  the  enterprise  in 
order  to  protect  the  value  of  the  secured 
asset  prior  to  sale,  as  a  means  to  realize 
the  debtor’s  unpaid  obligation  pending 
sale,  liquidation,  or  other  disposition  of 
the  property.  In  this  context  the  Agency 
recognized  that  it  was  necessary  to 
develop  a  test  that  would  clearly 
distinguish  whether  the  ownership 
indicia  held  by  the  foreclosing  holder 
continued  to  be  held  primarily  to  protect 
the  security  interest  or  whether  title  and 
control  of  the  facility  had  been  acquired 
for  other  reasons  inconsistent  with  the 


purposes  of  the  exemption.  In  otlier 
words,  a  holder  can  foreclose  on 
secured  property  consistent  with  the 
exemption  only  if  it  does  so  in  order  to 
recoup  the  outstanding  obligation. 
Therefore,  the  Agency  proposed  that  a 
holder  could  avail  itself  of  the 
exemption  in  the  post-foreclosure 
context  only  if  it  took  reasonable 
actions  to  promptly  sell  the  property. 

This  provision  was  based  on  discussions 
of  this  issue  in  existing  caselaw.  In 
addition,  the  Agency  believed  that  this 
provision  was  consistent  with  important 
public  policy  objectives:  by  ensuring 
that  an  otherwise  viable  business  or 
operation  need  not  be  shut  down  in  the 
event  of  default  and  foreclosure,  any 
concomitant  loss  of  employment  and 
other  economic  advantages  of  continued 
business  operations  would  be  avoided. 

In  addition,  requiring  the  shutdown  of  a 
business  merely  because  of  a  loan 
default  would  provide  no  environmental 
benefits  (and  could  possibly  cause 
environmental  harm],  particularly  where 
the  continued  functioning  of  the  facility 
is  unrelated  to  any  envrionmental  harm 
at  the  secured  property.  Therefore,  the 
Agency  included  a  provision  in  the 
proposed  rule  permitting  such  activities 
following  foreclosure.  Because  any 
profits  from  such  continued  operations 
are  set  off  against  the  amount  owed  by 
the  borrower,  in  the  Agency’s  judgment, 
continuing  the  functioning  of  facility 
operations  following  foreclosure  was 
not  evidence  that  the  holder’s  interest  in 
the  property  was  for  investment 
purposes.  'The  key  issue  for  the  Agency 
in  the  post-foreclosure  context,  as 
gleaned  fit)m  caselaw  and  actual 
practice  by  holders  (primarily  lending 
institutions],  was  whether  or  not  the 
holder  was  acting  in  a  manner 
consistent  with  seeking  to  recoup-the 
outstanding  loan  obligation  by  actively 
seeking  to  sell  or  otherwise  divest  itself 
of  the  property. 

Accordingly,  the  Agency  included  in 
the  proposal  a  bright  line  test  to  easily 
and  readily  make  this  determination. 
The  proposed  rule’s  test  provided  that 
the  exemption  would  be  lost  if  the 
holder  failed  within  twelve  months 
following  foreclosiu^  to  take  certain 
actions  to  sell  the  property.  'These  were: 

(1]  That  the  property  had  to  be  listed 
with  a  broker,  dealer  or  agent  who  deals 
with  the  type  of  property  in  question,  or 

(2]  that  the  holder  had  to  begin 
advertising  the  property  as  being  for 
sale  or  disposition  on  at  least  a  monthly 
basis  in  either  a  real  estate  publication, 
a  trade  or  other  publication  suitable  for 
the  property  in  question,  or  newspaper 
of  general  circulation  (defined  as  one 
with  a  circulation  over  10,000,  or  one 
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suitable  under  any  applicable  federal, 
state,  or  local  rules  of  court  for 
publication  required  by  court  order  or 
rules  of  civil  procedure)  covering  the 
area  where  the  property  is  located.  In 
addition,  the  holder  would  lose  the 
exemption  if  at  any  time  after  six 
months  following  foreclosure  the  holder 
outbid,  rejected,  or  did  not  act  upon 
within  90  days  of  receipt  of,  a  written, 
bona  fide,  finn  offer  of  fair 
consideration  for  the  property.  For 
purposes  of  the  proposal,  a  “written, 
bona  fide,  firm  offer”  was  defined  as  a 
legally  enforceable  offer,  including  all 
material  terms  of  the  transaction,  ffom  a 
ready,  willing,  and  able  purchaser  who  * 
demonstrates  to  the  holder's  satisfaction 
the  ability  to  perform.  “Fair 
consideration”  was  defined  as  an 
amount  equal  to  or  in  excess  of  the  sum 
of  the  outstanding  principal  owed  to  the 
holder,  plus  any  unpaid  interest  and 
penalties  (whether  arising  before  or 
after  fore^sure),  plus  all  reasonable 
and  necessary  costs,  fees  or  other 
charges  incurred  by  the  holder  incident 
to  foreclosure,  retention,  continued 
functioning  of  the  enterprise,  and  sale  of 
the  property,  less  any  amoimts  received 
by  the  holder  in  connection  with  any 
partial  disposition  of  the  property  or  net 
revenues  received  as  a  result  of 
continued  functioning  of  the  facility. 
(Proposed  40  CFR  300.1100(b)(l)(ii),  56 
FR  at  28809). 

The  proposed  rule  also  contained  a 
provision  specifying  that  where  a 
defendant  claimed  the  section 
101(20)(A)  exemption  fix)m  liability 
under  section  107(a)(1),  the  burden  was 
on  the  plaintiff  to  prove  that  the 
defendant  was  the  “owner  or  operator” 
of  the  facility,  as  provided  in  the 
proposed  rule. 

B.  Involuntary  Governmental 
Acquisition  of  Facilities 

The  proposed  rule  also  contained 
provisions  that  were  relevant  to  the 
potential  liability  faced  by  government 
entities  that  acquired  property  through 
their  lending-related  activities.  Hie 
proposed  rule  interpreted  certain 
provisions  of  the  CERCLA  “innocent 
landowner”  defense  as  potentially 
applying  to  properties  acquired  in  this 
manner  on  the  basis  that  such  properties 
may  be  considered  to  have  been 
acquired  “involuntarily”  within  the 
meaning  of  section  101(35)(A)(ii). 

The  manner  in  which  property  is 
acquired  by  a  government  entity  is 
crucial  to  determining  its  potential 
liability  under  CERCLA.  Under  section 
107(b)(3),  the  absence  of  a  “contractual 
relationship”  between  the  person 
acnuiring  the  property  and  the  person 


from  whom  the  property  was  acquired  is 
a  critical  element  of  the  "iimocent 
landowner”  or  third-party  defense. 
Section  101(35)  defines  “contractual 
relationship”  for  purposes  of  section 
107(b)(3),  and  excludes  fix)m  the 
de^tion  the  involuntary  transfer  or 
acquisition  of  property  by  a  government 
entity.* 

The  preamble  to  the  proposed  rule 
examined  several  sections  of  CERCLA 
that  appeared  to  be  relevant  to  the  issue 
of  the  types  of  acquisitions  that  would 
be  considered  “involuntary."  The  term  is 
used  twice  in  the  definitional  sections  of 
CERCLA.  Section  101(20)(D)  excludes 
from  the  definition  of  “owner  or 
operator”  a  unit  of  state  or  local 
government  which  acquires  ownership 
or  control  over  a  facility  involuntarily  by 
virtue  of  its  function  as  sovereign,  which 
would  on  its  face  appear  to  cover 
property  acquired  by  state  governmental 
entities  as  the  result  of  the  failure  or 
insolvency  of  lending  institutions 
regulated  by  the  state.  While  there  is  no 
comparable  provision  for  federal 
government  entities,  section 
101(35)(A)(ii)  of  CERCLA  specifies  that 
acquisition  by  any  governmental 
entity — either  state  or  federal —  is 
“involuntary”  if  the  facility  is  acquired 
through  “escheat,  or  throii^  any  other 
involuntary  transfer  or  acquisition,  or 
through  the  exercise  of  eminent  domain 
authority  by  purchase  or 
condemnation.”  Employing  rules  of 
statutory  construction,  EPA  interpreted 
the  statute's  use  of  the  term 
“involuntary”  in  both  sections  to  refer  to 
the  same  types  of  acquisitions,  and  that 
the  types  of  acquisitions  specified  in 
each  would  include  those  by  which  a 
government  entity  is  required  to  act  as  a 
conservator  or  receiver  of  a  failed  or 
insolvent  lending  institution. 

EPA  recognized,  when  proposing  the 
rule,  that  other  government  entities, 
particularly  financial  institution 
regulatory  or  lending  entities,^  may  act 

*  Section  101(35)  specifies  two  other 
circumstances  in  which  there  is  no  "contractual 
relationship"  for  purposes  of  section  107(b)(3)  with 
respect  to  the  transfer  of  a  facility  such  that  the 
innocent  landowner-third  party  defense  will  apply: 
where  the  party  acquiring  the  property  did  not  and 
had  no  reason  to  know  that  hazardous  substances 
had  been  released  or  disposed  of  on  the  property, 
after  having  undertaken  "all  appropriate  inquiry" 
(CERCLA  Section  101{35)(A)(i).  Section  im(35)(B)): 
and  where  the  property  is  acquired  by  inheritance 
or  bequest  (CERCLA  Section  101(35)(A)(iii). 

*  As  used  throughout  this  rule,  the  term 
"governmental  lending  entities”  refers  to 
governmental  lending  and  credit  institutions,  loan 
guarantors,  and  financial  institution  regulatory 
entities  which  acquire  security  interests  or 
properties  of  failed  private  lending  or  depository 
institutions  as  conservators  or  receivers. 


in  a  capacity  similar  to  the  FDIC  and 
RTC  when  acting  under  a  statutory 
mandate  similar  to  the  FDl  Act  and 
FIRREA.  and  that  such  entities  should 
also  be  considered  to  acquire  property 
“involuntarily”  for  purposes  of  section 
101(35)(A)(ii).  Therefore,  the  proposed 
rule  defined  the  class  in  general  terms 
so  as  to  cover  all  government  entities 
that  acquire  property  in  this  manner. 

The  proposed  nUe  also  expressed  EPA's 
position  that  the  discussion  of 
involuntary  acquisitions  covered  by 
sections  101(20)(D)  and  101(35)  was  not 
intended  to  define  the  Hmit  or  the  entire 
scope  of  the  statute's  coverage,  and  that 
other  similarly  situated  government 
entities  that  involuntarily  acquire 
contaminated  property  would  not  be 
precluded  fiom  asserting  the  defense. 

Finally,  the  proposed  rule  also 
considered  whether  contaminated 
property  that  was  acquired  under  civil 
or  criminal  seizure  or  forfeiture  laws 
was  considered  to  be  “invohmtarily” 
acquired  for  purposes  of  section 
101(35)(A)(ii). 

in.  Summary  of  Comments  and  Changes 
From  The  Pn^posed  Rule 

EPA  received  well  over  350  comments 
on  the  proposed  rule  fiom 
representatives  of  banking,  trade  and 
industry  groups,  environmental  groups, 
individual  banks  and  lending 
institutions,  as  well  as  from  persons 
commenting  in  their  individual  capacity. 
The  overwhelming  majority  of  these 
comments  were  strongly  supfiortive  of 
the  Agency’s  efforts  to  address  the 
“lender  liability”  issue  administratively, 
and  cumulatively  they  indicated  a 
broad-based  consensus  for  the  rule's 
overall  approach  and  for  most  of  its 
provisions.  A  large  number  of 
commenters  advocated  adoption  of  the 
proposed  rule’s  provisions  without 
change  or  modification,  and  several 
suggested  that  its  coverage  be  expanded 
in  the  final  rule  to  include  other  areas  or 
laws  not  addressed  by  the  proposed 
rule.  Other  commenters  offered  a  variety 
of  specific  revisions  or  alternatives  to 
the  proposed  rule’s  provisions  to 
address  ambiguities,  perceived  legal  and 
technical  errors,  and  other  issues  of 
concern.  Only  a  few  commenters 
recommended  that  the  rulemaking  effort 
be  dropped  in  its  entirety  as  factually  or 
legally  insupportable. 

The  issues  raised  by  the  commenters, 
and  the  Agency's  responses  to  them,  are 
summarized  in  this  section.  Changes  or 
modifications  to  the  rule  that  have  been 
adopted  in  response  to  comments  are 
discussed  in  this  section,  as  well  as  in 
the  section  of  the  Preamble  that  deals 
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with  the  regulatory  provisions  that  are 
adopted  in  this  final  rule. 

Coverage  of  Trustees  and  Fiduciaries 

A  number  of  commenters  advocated 
that  the  rule's  provisions  governing 
holders  be  extended  to  cover  trustees 
and  fiduciaries.  These  commenters — 
largely  trust  companies  and  trust 
departments  of  lending  institutions — 
expressed  a  concern  that  the  bank  or 
individual  bank  officer  acting  as  a 
trustee  faces  personal  liability  for  the 
costs  of  cleanup  under  CERCLA  if  any 
or  all  of  the  trust’s  assets  are 
contaminated  by  hazardous  substances. 
Some  of  these  commenters 
characterized  themselves  as  “innocent” 
trustees  on  the  basis  that  they  may  be 
named  as  trustees  in  testamentary  or 
other  instruments  without  their  prior 
knowledge  or  consent,  and  that  they 
would  be  personally  liable  for  the  costs 
of  cleanup  on  this  basis. 

These  commenters  asserted  that  they 
should  not  be  held  personally  liable  for 
the  cleanup  of  trust  properties  because 
prior  to  their  appointment  as  trustee 
they  would  have  no  way  of  knowing 
whether  the  trust's  property  was 
contaminated,  nor  would  they  have 
been  able  to  have  prevented  the 
contamination.  These  commenters 
almost  uniformly  declared  that  “trusts 
are  not  mechanisms  for  escaping 
environmental  liability,”  and  that  where 
a  trust's  assets  include  property  that  is 
contaminated  with  hazardous 
substances,  the  assets  of  the  trust 
should  be  available  for  cleanup. 
However,  these  commenters  asserted 
that  liability  should  not  extend  beyond 
the  trust's  assets  absent  some 
wrongdoing  by  the  trustee. 

The  proposed  rule  did  not  address 
trustees  because  neither  the  section 
101(20)(A)  security  interest  exemption 
nor  any  other  section  of  CERCLA  makes 
any  special  provision  for  trustees. 
However,  with  one  important  exception, 
EPA  agrees  with  most  of  the 
commenters'  general  statements 
regarding  the  circumstances  under 
which  trusts  and  trustees  are 
responsible  for  costs  incurred  under 
CERCLA  to  address  hazardous 
substance  contamination,  because  they 
are  generally  accurate  statements  of  the 
applicable  laws  governing  trustee  and 
fiduciary  liability:  “innocent”  trustees  or 
fiduciaries  are  not  liable  under 
CERCLA. 

The  assumption  of  several 
commenters — that  a  trustee  is 
personally  liable  under  CERCLA  solely 
because  a  trust  asset  is  contaminated, 
even  if  the  trustee  had  no  knowledge  of 
the  asset’s  contamination  and  was  in  no 
way  involved  in  the  activities  that 


resulted  in  the  contamination — ^is 
incorrect  No  case  has  so  held,  and  no 
commenter  cited  any  principle  of  law 
that  would  command  this  result  A 
trustee  is  not  personally  liable  for 
CERCLA  cleanup  costs  solely  because  a 
trust  asset  is  contaminated  by 
hazardous  substances.  EPA  agrees  with 
the  commenters  that  in  most  instances, 
the  trust’s  assets  are  available  for 
cleanup  of  a  trust  property. 

Therefore,  the  liability  concerns 
raised  by  these  commenters  are  abready 
addressed  by  existing  law  governing 
trustees,  and  extension  of  the  section 
101(20)(A]  security  interest  exemption  to 
trustees  is  not  necessary  to  resolve 
these  questions.  Moreover,  EPA  has 
foimd  no  colorable  legal  basis  for 
construing  the  section  101(^)(A] 
security  interest  exemption  so  as  to  also 
cover  circumstances  in  which  indicia  of 
ownership  are  held  primarily  to  protect 
a  security  interest  is  not  involved.  This 
is  why  the  proposed  rule  did  not,  and 
this  final  rule  is  not  extended  to  cover 
the  personal  liability  of  trustees. 

Application  of  the  Section  101(20)(A) 
Security  Interest  Exemption  to  Other 
Sections  of  CERCLA  and  Other  Laws 

Numerous  commenters  suggested  that 
the  exemption  from  the  definition  of 
“owner  or  operator”  of  a  facility  under 
CERCLA  should  be  extended  to  cover 
lenders  in  a  variety  of  other 
circumstances,  particularly  to  address 
potential  liability  arising  fiom  loans  to 
owners  of  underground  storage  tanks 
(USTs)  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  42  U.S.C. 

6991  et  seq.  A  few  of  these  commenters 
formally  petitioned  the  Agency, 
pursuant  to  section  7004  of  RCRA,  42 
U.S.C.  6974,  to  promulgate  a  rule  that 
would  define  the  RCRA  security  interest 
exemption  in  the  same  manner  as  the 
CERCLA  security  interest  exemption. 

Under  RCRA,  the  definition  of  a 
person  who  is  an  “owner”  of  an 
underground  storage  tank  for  purposes 
of  corrective  action  contains  an 
exemption  for  holders  of  a  security 
interest  in  the  tank  that  is  nearly 
identical  to  the  exemption  provided 
under  CERCLA.  Compare  RCRA  section 
9003(h)(9),  42  U.S.C.  6991(h)(9)  (“[T]he 
term  ‘owner’  does  not  include  any 
person  who,  without  participating  in  the 
mangement  of  an  underground  storage 
tank  and  otherwise  not  engaged  in 
petroleum  production,  refining,  and 
marketing,  holds  indicia  of  ownership 
primarily  to  protect  the  owner’s  security 
interest  in  the  tank.”)  with  CERCLA 
section  101(20)(A).  42  U.S.C  9601(20)(A) 
(“Such  term  [owner  or  operator]  does 
not  include  a  person  who,  without 
participating  in  the  management  of  a 


vessel  or  facility,  holds  indicia  of 
ownership  primarily  to  protect  his 
security  interest  in  the  vessel  or 
facility.”).  Because  of  the  substantial 
similarity  in  the  wording  of  the 
exemption  under  both  statutes,  EPA  has 
previously  testified  that  the  two 
provisions  should  be  interpreted  and 
applied  similarly.  Statement  of 
Raymond  B.  Ludwiszewski,  Acting 
Assistant  Administrator  for 
Enforcement,  before  the  House 
Committee  on  Banking,  Housing  and 
Urban  Affairs  (June  12, 1991).  In 
response  to  the  rulemaking  petitions, 
and  to  formalize  the  Agency's 
previously  annoimced  position  on  this 
issue,  EPA  has  initiated  work  to  propose 
a  rule  that  would  define  the  RCRA 
security  interest  exemption  in  a  manner 
similar  to  this  CERCLA  rule. 

Unlike  the  general  unanimity  of 
comments  addressing  the  RCRA  security 
interest  exemption,  however,  comments 
were  divided-^)articularly  among  those 
received  from  representatives  of  the 
banking  and  lending  industry — on  the 
issue  of  extending  the  rule's  scope  to 
limit  liability  under  other  provisions  of 
CERCLA  and  state  laws.  Some 
suggested  that  the  rule  should  be 
exuusive;  that  is,  it  should  preclude  or 
preempt  any  other  laws  that  would 
impose  liability  on  a  lender  for  lending- 
related  activities:  so  long  as  the  lender’s 
activities  fell  within  the  CERCLA  rule 
defining  the  exemption,  a  lender  should 
be  afforded  immunity  from  suit  under 
any  other  federal  or  state  law.  Other 
commenters  argued  the  opposite, 
asserting  that  the  rule  should  not  be 
exclusive  and  that  other  laws  to  which  a 
lender  is  subject  should  take  precedence 
over  CERCLA:  so  long  as  a  lender  was 
not  violating  any  non-CERCLA  federal 
or  state  laws  and  regulations,  the 
CERCLA  rule  should  be  subordinate  and 
a  lender  should  be  immune  fiom  liability 
under  CERCLA.  Yet  other  commenters 
expressed  a  concern  that  the  rule  could 
be  read  as  preempting  other  federal  and 
state  laws.  These  commenters  urged 
that  the  rule  should  require  that  a  holder 
comply  with  applicable  laws  governing 
the  facility  to  which  the  holder  is 
otherwise  subject,  as  a  condition  of 
maintaining  the  section  101(20)(A) 
exemption. 

An  intent  on  the  part  of  Congress  to 
preempt  or  subordinate  a  law  must  be 
express  or  manifest,  and  there  is  nothing 
in  the  statute  or  legislative  history  that 
indicates  in  any  way  that  this  was 
intended.  See  e.g.,  Puerto  Rico 
Department  of  Consumer  Affairs  v.  Isla 
Petroleum  Corp.,  485  U.S.  495  (1988) 
(“clear  and  manifest”  preemptive  intent 
required  before  federal  legislation  held 
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to  supersede  state  law);  Lyncott  Corp,  v. 
Chemical  Waste  Management  Inc.,  600 
F.  Supp.  1409  fE.D.  Pa.  1988)  (person  not 
liable  under  CERCLA  nevertheless 
potentially  liable  undn*  state  law  for 
release  of  hazardous  substances). 

The  purpose  of  this  rule  is  to  define  a 
provision  of  CERCLA  that  specifiea 
when  a  holder  is  an  “owner  or  operator” 
of  a  facility  under  the  statute.  As  a 
definition  of  a  term  used  in  CERCLA,  its 
e^ect  is  limited  to  defining  the  meaning 
of  section  101(20](A);  the  potential 
application  of  laws  ether  than  CERCLA 
to  holders  is  determined  not  by 
reference  to  CERCLA  nor  this  rule,  but 
to  rules  of  statutory  construction  and 
preemption.  See  e.g.,  California  Federal 
Savings  &  Loan  Ass'n  v.  Guerra,  479  U.S. 
272  (1987).  It  is  settled  law  that  CERCLA 
does  not  necessarily  preempt  state  laws 
regulating,  providing  a  remedy  for.  or 
otherwise  dealing  with  hazardous 
substances.  Kg.,  United  States  v.  Union 
Gas  Co.,  743.  F.  Supp.  1144  (ED.  Pa. 

1990):  Lyncott,  supra.  It  is  also  well- 
settled  that  compliance  with  one  set  of 
applicable  laws  or  regulations  does  not 
shield  a  person  from  complying  with 
other  equally  applicable  laws,  unless 
they  are  so  conflicting  and  contradictory 
that  compliance  with  one  law 
necessarily  requires  violation  of  the 
other.  See  United  States  v.  Akzo 
Coatings  of  America.  Inc.,  719  F.  Supp. 
571  (E.D.  Mich.  1989)  (federal 
preemption  where  compliance  with  state 
law  inconsistent  with  compliance  with 
CERCLA),  aff'd.  No.  89-2092/2137  (6th 
Cir.  Dec.  5, 1991).  Moreover,  there  is  no 
principle  of  administrative  law  with 
which  the  Agency  is  familiar  or  that  was 
cited  by  any  commenter  by  which  this 
regulation  alone  could  work  to  preempt 
other  state  and  federal  laws,  or  to 
subordinate  CERCLA  to  them. 
Consequently,  this  final  rule  does  not 
preempt  a  holder’s  potential  liability 
under  any  other  state  or  federal  law  to 
which  the  holder  is  also  subject,  nor  can 
it  be  construed  to  subordinate  CERCLA 
to  other  state  of  federal  laws. 

Accordingly,  EPA  agrees  with  the 
commenters  who  stated  that  this  final 
rule  cannot  preempt  other  state  or 
federal  laws  to  which  a  person  is 
subject,  and  disagrees  with  the 
commenters  who  suggested  that 
compliance  with  the  rule  can  or  should 
shield  a  person  from  liability  imposed 
under  any  other  state  or  federal  law  to 
which  the  person  is  subject  EPA  also 
disagrees  ^at  this  rule  and/or  CERCLA 
is  subordinate  to  other  laws  and 
regulations  applicable  to  a  holder.  As  a 
matter  of  law,  neither  section  101(20}(A) 
nor  this  definitional  rule  can  be 
Interpreted,  construed,  or  defined  either 


to  preempt  or  be  subordinated  to  any 
other  law  to  which  a  person  holding  a 
security  interest  is  also  subject 

Other  commenters  suggested  that  the 
scope  of  the  final  rule  be  expanded  so 
that  a  lender  is  completely  insulated 
from  CERCLA  liability  for  any  action 
that  is  taken  by  the  holder,  so  that  a 
holder  is  immunized  fi'om  liability  as  an 
arranger  or  transporter  of  hazardous 
substances  under  sections  107(a)(3)  and 
107(a)(4),  even  if  the  holder  arranged  for 
or  disposed  of  hazardous  substances  in 
a  manner  that  resulted  in  a  release.  This 
view  was  opposed  by  commenters  who 
argued  that  the  exemption  is  limited  to 
the  definition  of  “owner  or  operator,” 
and  that  it  applied  only  to  a  person's 
potential  liability  imder  section  107(a)(1) 
or  section  107(a)(2).  Other  commenters 
suggested  an  even  narrower  view, 
arguing  that  the  definition  applied  only 
to  a  person's  liability  under  section 
107(a)(1)  as  a  current  owner  or  operator 
of  a  facility,  but  not  section  107(a)(2)  as 
a  facility's  past  owner  or  operator. 

EPA  agrees  with  the  commenters  who 
argued  that  the  exemption  is  specific  to 
the  definition  of  “owner  or  operator,” 
and  disagrees  with  the  commenters  who 
stated  that  the  scope  of  the  rule  could  be 
expanded  to  afiect  other  provisions  of 
C^CLA.  The  express  terms  of  the 
exemption  clearly  apply  only  to  the 
issue  of  whether  a  person  is  an  “owner 
or  operator”  of  a  facility  subject  to 
CERCLA.  Therefore,  whether  a  holder  is 
“participating  in  the  management”  of  a 
facility  within  the  meaning  of  the 
section  101(20)(A)  exemption  goes  to  the 
issue  of  whether  a  person  is  potentially 
liable  imder  section  107(a)(1)  as  the 
current  owner  or  operator  of  a  facility, 
or  under  section  107(a)(2)  as  a  person 
who  owned  or  operate  a  facility  at  the 
time  hazardous  substances  were 
disposed  of. 

Other  commenters  argued  that  the 
scope  of  section  101(20](A)  is  far 
narrower  than  the  proposed  rule's 
definition.  According  to  these 
commenters,  it  only  limits  a  person's 
potential  liability  as  an  “owner"  and  has 
no  application  to  limiting  a  person's 
potential  liability  as  an  “operator.” 
These  commenters  argued  that  the 
exemption  is  limited  to  owner  liability 
because  the  trigger  for  the  application  of 
section  101(20)(A)  is  a  person's  “indicia 
of  ownership"  in  property;  absent  such 
evidence  of  ownership,  the  exemption 
does  not  apply.  Accordingly,  these 
commenters  concluded  that  the 
exemption  does  not  limit  a  lender’s 
potential  to  be  liable  as  an  “operator”  of 
a  facility. 

While  EPA  agrees  that  the  trigger  for 
determining  whether  the  exemption 


applies  is  whether  the  holder  maintains 
some  ownership  indicia  in  a  facility, 

EPA  disagrees  that  the  exemption  is 
limited  o^y  to  a  holder's  potential 
liability  as  an  “owner"  because  the 
express  terms  of  section  101(20)(A) 
clearly  provide  that  the  exemption 
applies  both  to  a  holder’s  potential 
liability  as  an  “owner  or  operator”  of  a 
facility  (emphasis  added). 

Other  commenters  observed  that  the 
trigger  for  the  exemption  is  the  holder’s 
indicia  of  ownership,  but  argued  that  the 
scope  of  the  pit^osed  rule  was  too 
broad,  but  in  a  different  way  and  for 
different  reasons.  These  commenters 
argued  that  the  proposed  rule's 
definition  of  the  exemption  was  written 
in  such  a  way  as  to  cover  all  persons 
who  are  holders,  regardless  of  whether 
any  ownership  indicia  were  actually 
held  as  security  for  a  loan  or  other 
transaction.  These  commenters  objected 
to  this  expansive  definition  because  it 
tended  to  identify  any  holder  of  a 
security  interest  potentially  liable  as  an 
“owner”  of  contaminated  property,  even 
though  the  holder  had  no  ownership 
interest  in  it.  These  commenters  argued 
that  the  exemption  was  intended  to 
apply  only  to  holders  who  held 
ownership  indicia — specifically,  to 
holders  of  security  interests  in  property 
located  in  title-theory  states  (in  which 
the  lender-mortgagee  holds  title  to  the 
property) — on  the  basis  that  holders  in 
such  jurisdictions  maintain  an 
ownership  interest  in  the  obligated 
property  as  security  for  a  loan.  It  was 
this  element  of  ownership  that  could 
technically  be  considered  to  make  a 
holder  potentially  liable  as  an  “owner” 
under  the  CERCLA  definition,  and  this 
was  the  situation  that  the  exemption 
was  intended  to  address.  See  Senate 
Comm,  on  Envt  &  Pub.  Works,  2  A 
Legislative  History  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  944-45  (Comm.  Print  1983) 
(Remarks  of  Rep.  Harsha).  On  the  other 
hand,  these  commenters  argued  that  the 
exemption  has  no  application  to  holders 
in  lien-theory  states  (in  which  the 
lender-mortgagee  does  not  hold  title 
prior  to  foreclosure)  because  no 
ownership  indicia  are  held.  Therefore, 
these  commenters  argued  that  the 
section  101(20](A]  exemption  is  not 
necessary  to  prevent  holders  in  these 
states  from  being  considered  “owners” 
until  such  time  as  they  acquire  title 
pursuant  to  foreclosure.  These 
commenters  concluded  that  prior  to 
foreclosure  such  holders  should  not  be 
considered  to  be  bound  by  the  rule. 

EPA  agrees  that  a  necessary  criterion 
for  whether  the  exemption  applies  is 
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whether  ownership  indicia  are  held  in  a 
facility.  A  holder  that  does  not  maintain 
any  ownership  indicia  in  a  facility  is  not 
tet^nically  an  “owner^  on  the  basis  of 
the  loan  or  other  transaction  giving  rise 
to  the  security  interest  EPA  also  agrees 
with  the  commenters'  reading  of  the 
legislative  history  that  the  exemption 
was  foreseen  as  protecting  holders  b'om 
incurring  liability  solely  as  the  result  of 
a  loan  or  other  transaction  that  vests  the 
holder  with  ownership  indicia,  as  is  the 
case  in  titie-theory  states.  See,  e.g., 
United  States  v.  Maryland  Bank  &  Trust, 
supra,  632  F.  Supp.  at  579. 

However,  EPA  disagrees  that  the  rule 
can  does  not  apply  to  protect  holders 
from  incurring  liability  in  non-title- 
theory  jurisdictions.  ^A  believes  that 
the  purpose  of  the  exemption  was  to 
treat  holders  in  all  jurisdictions — 
whether  title-theory  or  lien-theory — in  a 
similar  manner.  Therefore,  it  is  the 
Agency's  position  that  this  rule  applies 
equally  to  protect  holders  in  both  types 
of  jurisdictions,  and  the  definitions  of 
“security  Interest”  and  “indicia  of 
ownership"  provided  in  this  rule  are 
crafted  to  ensure  that  secured  creditors 
in  both  types  of  jurisdictions  come 
within  the  provisions  of  this  final  rule. 
EPA  has  chosen  this  approach  to  ensure 
that  holders  in  lien-theory  states  enjoy 
the  same  protection  from  potential 
liability  as  an  “owner  or  operator" 
afford^  by  the  statute  to  holders  in 
title-theory  states.  However,  this  rule 
does  not  define  who  is  an  “owner  or 
operator”  under  CERCLA. 

Definition  of  Covered  Security  Interests 

Several  commenters  raised  issues 
concerning  the  scope  of  the  “seciuity 
interests”  that  are  covered  under  the 
rule.  Some  commenters  advocated  a 
CERCLA-specific  definition  that  would 
explicitly  include  certain  types  or  forms 
of  transactions  and  that  would 
specifically  exclude  others.  These 
commenters  argued  that  a  limited 
definition  covering  only  certain,  specific 
transactions  and  which  eliminated  all 
others  would  be  preferable  to  a  general 
definition.  Other  commenters  argued 
that  it  was  preferable  to  rely  on  general 
and  existing  law  governing  security 
interests  because  these  were  the  rules 
with  which  the  lending  and  finance 
community  are  already  familiar. 

Numerous  types  of  Vandal 
arrangements  and  transactions  were 
offer^  by  commenters  arguing  for  a 
specific  definition  of  covered  “security 
interests.”  Some  of  these  commenters 
argued  that  instead  of  covering 
transactions  traditionally  recognized  as 
creating  security  interests,  a  CERCLA- 
specific  definition  should  be 
promulgated  that  would  include  specific 


types  of  transactions  that  they 
considered  to  be  the  “functional 
equivalent”  of  a  security  interest 
Invariably,  commenters  advocating  a 
definition  that  protected  only  a  limited 
number  of  transactions  did  so  on  the 
condition  that  the  specific  transaction 
they  considered  to  be  a  “secured 
transaction”  or  its  “functional 
equivalent”  was  included  within  the 
CERCLA-specific  definition. 

Some  of  these  commenters  contended 
that  the  legislative  history  supported  a 
narrow,  CERCLA-specific  definition, 
and  that  this  narrow  definition  should 
include  transactions  such  as  financing 
leases  and  other  tjrpes  of  financing 
transactions.  These  commenters 
referenced  an  early,  unenacted  version 
of  CERCLA  which  contained  a  definition 
of  “owner”  that  exempted  a  person  who 
“holds  title  either  in  order  to  secure  a 
loan  or  in  connection  with  a  lease 
financing  arrangement  *  *  See  H.R. 
Rep.  Na  172  pt  1, 96th  Cong.,  1st  Sess. 

36  (1979),  reprinted  in  2  A  Legislative 
History  of  the  CERCLA,  Senate  Comm, 
on  Environment  and  Public  Works,  97th 
Congn  2d  Sess.  525, 546  (Comm.  Print 
1983)  (discussing  HJl.65)  (emphasis 
added). 

Conversely,  other  commenters  argued 
for  a  non-exclusive  definition  under 
which  any  transaction — regardless  of 
form,  nomenclature,  or  other 
characterization — ^would  be  treated  as  a 
covered  transaction  so  long  as  it  met  the 
criteria  specified  in  the  statute:  First, 
that  the  transaction  at  issue  vest  the 
holder  with  some  evidence  (or  “indicia”) 
of  ownership;  and  second,  that  the 
ownership  indicia  be  held  as  protection 
for  a  security  interest  €is  defined  by  the 
law  governing  such  transactions.  These 
commenters  argued  that  a  broad,  non¬ 
exclusive  definition  that  covered  all 
bona  fide  security  interests  was 
preferable  for  the  financial  community, 
since  this  would  allow  lenders  wide 
latitude  to  structure  their  financial 
arrangements  without  fear  that  they 
would  be  excluded  fi:t>m  protection  on 
the  basis  of  a  technicality. 

These  commenters  also  contended 
that  a  broad,  non-exclusive  approach 
was  necessary  to  achieve  a  national 
consistency  under  the  statute.  As  a 
matter  of  policy,  these  commenters 
argued  that  it  is  desirable  to  ensure  that 
a  Imlder  will  not  be  considered  to  be  a 
liable  party  solely  on  the  basis  of  a  loan 
or  other  obligatkxi,  regardless  of 
whether  ownership  in^ia  are  held 
imder  the  law  of  a  particular  state  as  the 
result  of  the  transaction.  The  exemption 
was  crafted  as  it  was  by  Congress  so 
that  it  would  treat  similar  finwcial 
transactions  similarly,  despite  variances 


in  the  manner  in  whidi  laws  of  different 
states  affrct  ownership  ri^ts  acquired 
by  a  holder.  These  commenters  argued 
that  a  narrow  definition  whidi  focused 
on  the  type  or  form  of  the  transaction 
would  ignore  the  statute's  plain  terms 
and  would  thwart  Congress'  apparent 
intent  to  achieve  a  level  of  national 
consistency. 

These  commenters  correctly  pointed 
out  that  not  every  secured  transaction 
results  in  the  holder  possessing 
ownership  indicia  in  the  property  or 
collateral  securing  the  obligation.  (This 
issue  is  also  relevant  to  the  scope  of  the 
exemption,  and  is  discussed  in  the 
preceding  subsection.  Application  of  the 
Section  101(20)(A)  Security  Interest 
Exemption  to  Other  Sections  of 
CERCIA  and  Other  Laws.)  According  to 
the  theory  of  these  commenters,  the 
national  consistmicy  objectives  of  the 
exemption  would  be  undermined  by  a 
narrow  definition,  and  financing 
transactions  would  be  impeded 
unnecessarily  by  the  threat  that 
CERCLA  lia^ty  would  hinge  on  a 
definitional  tedmicality. 

EPA  agrees  that  the  exemption 
protects  a  broad  range  of  transactions, 
and  that  it  covers  all  transactions  in 
which  ownership  indicia  are  held 
primarily  to  protect  a  security  interest, 
regardless  of  the  transaction's  type, 
form,  or  the  nomenclature  given  to  it. 

The  Agency  disagrees  with  the 
commenters  who  suggested  that  the 
statute  creates  a  special  narrow  class  of 
protected  security  interests  in  which 
only  some,  but  not  aU,  bona  fide  security 
interests  in  which  ownership  indicia  are 
held  are  i^tected. 

EPA  al)K}  agrees  that  the  exemption 
was  intended  to  be  functional  in 
approach  and  apply  to  all  transactions 
in  which  ownersUp  indicia  are  held 
primarily  to  protect  a  security  interest. 
This  approa^  assures  consistency  with 
principles  of  commercial  law  governing 
secured  transactions.  The  definitions  of 
“security  interest”  and  ‘indicia  of 
owners^”  contained  in  the  final  rule 
conform  to  these  criteria.  These 
definitions  list  numerous  common 
financing  transactions  tiiat  have  been 
traditioi^y  recognized  as  creating 
security  interests  in  real  and  personal 
property,  and  therefore  are 
appropriately  covered  by  the  exemption. 
So  as  to  achieve  the  national 
consistency  purposes  which  Congress 
intended  for  the  exemption,  these 
definitions  are  expressed  in  functional 
transactional  terms.  All  secured 
transactions  are  therefore  treated 
uniformly  under  this  rule,  and  all 
holders  are  governed  and  protected  by 
its  provisions. 
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Traditional  security  interests  in  real 
property,  such  as  mortgages,  liens,  and 
deeds  of  trust  (covering  both  title-theory 
and  lien-theory  jurisdictions)  are 
covered  security  interests  under  this 
Hnal  rule,  and  are  considered  to  be 
indicia  or  evidence  of  ownership  in 
property  held  primarily  to  secure  a  loan 
or  other  obligation.  The  legislative 
history  clearly  shows  that  such  classic 
financing  transactions  were  intended  to 
be  covered.  H.R.  Rep.  No.  172  pt.  1,  96th 
Cong.,  1st  Sess.  36  (1979),  reprinted  in  2 
A  Legislative  History  of  the  CERCLA, 
Senate  Comm,  on  Environment  and 
Public  Works,  97th  Cong.,  2d  sess.  525, 
546  (Comm.  Print  1983)  (an  “owner” 
does  not  include  a  person  “who  hold[s] 
title  *  *  *  in  order  to  secure  a  loan").  In 
addition,  so-called  “lease  financing 
transactions,”  which  are  common 
financing  transactions  for  equipment 
and  other  types  of  personal  property, 
are  also  treated  under  this  rule  as 
security  interests.  Again,  the  legislative 
history  clearly  demonstrates  that 
Congress  believed  that  title  held 
pursuant  to  a  lease  financing  transaction 
should  not  be  considered  evidence  of 
ownership  for  purposes  of  CERCLA,  and 
this  final  rule  provides  similarly.  Id.  (an 
“owner”  does  not  include  a  person  who 
“hold[s]  title  *  *  *  in  connection  with  a 
lease  financing  arrangement  under  the 
appropriate  banking  laws,  rules,  or 
relations.”) 

While  the  reference  to  lease  financing 
transactions  was  not  explicitly  included 
in  the  version  of  the  exemption  as 
finally  enacted,  EPA  does  not  befieve 
that  this  indicates  an  intent  on  the  part 
of  Congress  to  exclude  this  type  of 
financing  transaction  from  the  purview 
of  the  exemption.  Instead,  EPA  believes 
that  a  specific  reference  was  not 
necessary  because  the  title  to  the 
equipment  or  other  property  that  is  held 
by  a  financial  institution  or  other  lender 
pursuant  to  a  lease  financing  transaction 
is  maintained  in  the  same  way  and  for 
the  same  purposes  as  any  other  secured 
transaction:  As  security  for  the  loan  or 
other  obligation.  Therefore,  a  lease 
financing  transaction  is  appropriately 
considered  to  be  a  transaction  giving 
rise  to  a  “security  interest”  aa  ^at  term 
is  defined  m  this  final  rule,  and  the  title 
held  pursuant  to  such  a  transaction  is 
considered  “indicia  of  ownership” 
maintained  to  protect  the  security 
interest. 

Many  typical  lease  financing 
transactions  are  defined  as  security 
interests  under  this  rule,  and  therefore 
are  within  the  scope  of  section 
101(20)(A).  These  are  leases  where  the 
form  of  the  transaction  provides  for  the 
lessor  to  acquire  title  to  the  property  for 


and  at  the  direction  of  the  lessee.  The 
lessor  then  recovers  its  loan  (i.e.,  the 
purchase  price  of  the  property)  through 
rental  payments  fi^m  the  lessee  and,  in 
some  cases,  fi^m  the  sale  of  the 
property  to  the  lessee  or  a  third  party  at 
the  end  of  the  lease.  Thus,  the  lessee  is 
the  borrower  and  the  lessor  the  holder 
of  a  security  interest  in  the  property. 

In  the  kinds  of  transactions  covered 
by  the  rule,  the  lessor  does  not  initially 
select  the  leased  property.  Instead,  this 
is  done  by  the  lessee  or  a  third  party. 
Further,  during  the  initial  lease  or  any 
re-lease,  the  lessor  does  not  control  the 
daily  operation  and  maintenance  of  the 
property  (a  lessor  who  conducts  such 
activities  may  participate  in 
management,  as  provided  in  this  rule). 
Typical  kinds  of  these  transactions 
include  national  bank  lease  financing, 
leveraged  leases,  and  single-investor 
leases.  In  these  transactions,  the  lessor 
is  entitled  to  certain  tax  benefits.  While 
the  lessor  will  have  tax  benefits  and 
may  have  some  equity  residual  as 
secondary  interests  in  the  property,  the 
primary  reason  it  holds  indicia  of 
ownership  in  the  property  is  to  protect 
its  security  interest  in  the  event  that  the 
debtor/lessee  fails  to  pay  ofi  its 
obligation  to  the  lessor.  If  a  debtor/ 
lessee  defaults,  a  lessor  may  acquire  the 
property  through  a  variety  of 
mechanisms,  and  is  still  considered  to 
hold  indicia  of  ownership  imder  section 
101(20)(A)  provided  that  it  complies  with 
the  other  provisions  of  the  rule  (See 
Foreclosure,  infra.) 

The  rule’s  definitions  of  “indicia  of 
ownership"  and  “security  interest”  are 
also  intended  to  ensure  ^at  other 
persons  involved  in  ensuring  the  fi'ee 
flow  of  credit  and  in  providing  for 
needed  financing  are  similarly 
protected.  Loan  guarantors,  siueties,  and 
the  like  are  integral  parts  of  the  secured 
financing  process.  While  such  persons 
may  not,  for  example,  hold  title  to 
property  encumbered  by  a  security 
interest,  they  may  have  an  interest  in 
the  transaction  (such  as  a  surety  bond), 
and  evidence  of  such  interests  are 
therefore  defined  to  be  “indicia  of 
ownership”  for  purposes  of  section 
101(20)(A)  of  C^CLA.  This  ensures  that 
such  persons  are  protected  by  this  final 
rule  and  that  the  evidence  of  their 
interest  or  ownership  in  a  vessel  or 
facility  is  not  a  basis  for  their  potential 
liability.  The  definition  of  these  terms 
are  intended  to  be  comprehensive  so  as 
to  ensure  that  a  person  (termed  the 
“holder”)  whose  “indicia  of  ownership” 
are  held  primarily  to  protect  a  "security 
interest”  is  covered  and  protected  by  the 
section  101(20)(A)  exemption  and  the 
provision  of  this  rule.  The  definitions  are 


also  intended  to  cover  ail  legitimate 
financing  transactions  that  create  or 
establish  an  interest  in  property  for  the 
purpose  of  securing  a  loan  or  other 
obligation;  excluded  are  sham 
transactions  and  any  other  transaction 
in  which  indicia  of  ownership  are  not 
held  by  a  person  primarily  for  the 
purpose  of  securing  a  loan  or  other 
transaction. 

Finally,  some  commenters  suggested 
that  the  rule  should  also  apply  to 
unsecured  creditors — that  is,  persons 
who  do  not  hold  any  indicia  of 
ownership  in  property  as  security  for  a 
general  unsecured  debt  or  obligation. 
These  commenters  argued  that  the  rule 
should  be  expanded  beyond  its  statutory 
limitations  because  unsecured  creditors 
may  at  times  monitor  and  otherwise 
become  involved  in  the  borrower’s 
facility  in  the  same  way  as  secured 
creditors.  However,  EPA  disagrees  that 
section  101(20)(A)  applies  to  general 
creditors  who  do  not  hold  any 
ownership  indicia  in  any  property  of  the 
debtor.  There  is  no  legal  basis  on  which 
to  construe  section  101(20)(A)  in  a 
contrary  manner. 

However,  because  unsecured 
creditors  do  not  maintain  any  indicia  of 
ownership,  they  cannot  be  held  liable  as 
“owners”  under  section  107(a)(1)  or 
section  107(a)(2).  Of  course,  a  secured 
creditor  who  also  holds  unsecured  debt 
in  a  facility  is  not  forelcosed  from 
asserting  ^e  exemption  because  of  the 
unsecured  debt. 

Persons  Considered  to  be  Holders 

A  few  commenters  raised  the  issue  of 
whether  persons  other  than  a  holder 
could  exercise  the  same  rights  and 
undertake  the  same  activities  as  a 
holder  under  the  rule.  *rhe  examples 
given  of  such  persons  by  these 
commenters  were  agents,  affiliates,  and 
subsidiaries  of  the  Imlder,  “participating 
lenders,”  and  court-appointed  receivers 
or  “keepers”  of  a  holder’s  property, 
among  others.  One  commenter 
questioned  whether  the  rule  applied  to  di 
lender  that  acquired  the  assets  of 
another  lending  institution  through 
merger  or  purchase. 

'The  statute,  and  therefore  the  rule, 
applies  to  any  person  who  maintains 
ownership  indicia  as  protection  for  a 
security  interest  (the  “holder”). 
Therefore,  while  the  rule  has  no 
application  to  a  person  that  is  not  a 
holder,  under  well-established  rules 
governing  principals  and  agents  the 
actions  of  employees,  representatives,  or 
others  acting  for  the  benefit  or  on  behalf 
of  a  principal  are  generally  considered 
to  be  the  actions  of  the  principal.  This 
rule  has  been  endorsed  judicially  in  this 
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context,  see  United  States  v.  Fleet 
Factors  Carp.,  901  P.2d  at  1555 
(discussing  actions  of  holder’s  agents  as 
they  relate  to  the  liability  of  the 
principal),  and  accordingly  a  holder's 
agents,  employees,  and  others  acting  on 
its  behalf  or  for  its  benefit  may 
undertake  the  full  range  of  protected 
activities  specified  in  the  rule.  Similarly, 
where  a  holder  seeks  a  court-appointed 
receiver  or  “keeper"  of  secured 
property,  for  the  purposes  of  this  rule 
the  receiver  or  keeper  is  also  considered 
to  be  acting  for  the  benefit  of  the  holder. 
In  this  way  the  receiver  or  “keeper"  may 
exercise  the  same  rights  and  undertake 
the  s€une  actions  as  the  holder  under 
this  rule,  without  being  considered  an 
owner  or  operator  of  the  secured 
property.  Language  has  been  included  in 
the  regulatory  text  which  provides  that  a 
“receiver  or  other  person  who  acts  on 
behalf  of  or  for  the  benefit  of  a  holder” 
is  covered  by  the  protective  provisions 
of  this  final  rule  (see  40  CFR 
300.1100(a)(1)). 

Finally,  under  general  principles  of 
commercial  law  any  holder,  regardless 
of  whether  the  holder  is  the  loan 
originator  or  a  person  who  subsequently 
acquires  the  indicia  of  ownership  by 
purchase  or  other  manner  of  acquisition, 
is  considered  to  be  the  current  holder 
and  covered  by  section  101(20](A).  See, 
e.g.,  79  C-J.S.  Secured  Transactions  §  §  88 
et  seq.  (discussing  assignments  and 
transfers  of  security  interests). 

Inspections  and  Audits  of  Secured 
Property 

The  effect  of  an  inspection  of  secured 
property  was  raised  by  a  number  of 
commenters.  Most  commenters  who 
discussed  this  issue  supported  the 
proposed  rule's  provisions  that  an 
inspection  or  audit  is  not  required  as  a 
condition  of  maintaining  the  exemption, 
nor  is  it  to  be  considered  evidence  of 
management  participation.  Most  lender 
commenters  agreed  with  the  Agency's 
characterization  of  facility  inspections 
as  a  risk-based  issue,  and  that  an 
inspection  may  not  need  to  be  done  in 
every  instance  in  which  credit  is 
extended.  Therefore,  according  to  these 
commenters.  the  proposed  rule  correctly 
treated  the  issue  of  the  role  of 
inspections  by  providing  that  the 
decision  to  conduct  or  not  to  conduct  an 
inspection  of  a  facility  should  not  be  a 
factor  in  determining  whether  a  holder 
had  acted  consistently  with  the 
exemption. 

Both  lenders  and  borrowers 
commented  that  the  Agency  correctly 
observed  that  inspections  were 
becoming  more  common  in  commerical 
transactions  (although  a  few  distigreed, 
stating  that  they  were  unaware  of  any 


“conclusive**  evidence  of  this),  and 
suggested  that  for  this  reason  it  was  not 
necessary  for  the  rule  to  require 
inspections  as  a  condition  of  the 
exemption.  Other  commenters  similarly 
suggested  that  an  inspection 
requirement  was  unnecessary  because 
lenders  are  already  motivated  to 
conduct  inspections  in  order  to  assess 
the  value  of  collateral  and  to  avoid 
foreclosing  on  contaminated  property.  A 
few  commenters  suggested  that  lenders 
who  conduct  inspections  as  a  condition 
of  a  loan  should  be  given  the  benefit  of  a 
presumption  that  they  are  acting 
consistently  with  the  exemption. 

Other  commenters  disagreed  with  the 
maimer  in  which  the  proposed  rule 
treated  inspections,  ^veral  commenters 
simply  advocated  that  an  inspection 
requirement  be  included  on  the  basis 
that  such  a  requirement  was  within  the 
Agency's  authority  and  because  it  was 
consistent  with  the  purposes  of 
CERCLA.  Some  argued  that  unspecified 
“current  taw”  motivates  or  requires 
lenders  to  conduct  inspections,  and  that 
a  lender  which  fails  to  assess  the 
condition  of  property  serving  as 
collateral  should  suffer  the 
consequences  of  an  unsound  business 
practice.  Other  commenters  noted  that 
inspections  serve  die  “salutary”  purpose 
of  identifying  sites  in  need  of  cleanup, 
and  asserted  that  “most”  sites  are 
cleaned  up  by  the  property  owner 
without  any  state  or  I^A  involvement. 
Another  commenter  argued  that  the  rule 
should  link  the  “benefit”  of  foreclosure 
with  the  liurden”  of  conducting  an 
inspection  of  the  property.  According  to 
this  commenter,  a  lender  should  be 
required  to  conduct  an  inspection  of 
property  on  which  it  intends  to 
foreclose,  so  long  as  foreclosure  is 
permitted  under  the  rule.  If  foreclosure 
is  not  permitted,  however,  then  an 
inspection  requirement  is  unnecessary 
to  serve  the  purposes  of  CERCLA. 

Noticeably  absent  from  the  comments 
of  those  who  advocated  an  inspection 
requirement  as  a  condition  for  the 
exemption  was  a  legal  theory  that  would 
support  including  an  inspection 
requirement  as  a  (xmdition  of  the 
section  101(20KA)  exemption.  The 
absence  is  significant,  insofar  as  EPA  is 
unaware  of  any  case  that  has 
invalidated  an  otherwise  bona  fide 
security  interest  under  CERCXA  because 
no  inspection  of  the  secured  property 
was  undertaken  at  the  time  the  interest 
was  created. 

Audits  or  environmental  inspections 
that  are  undertaken  prior  to  the  creation 
of  a  security  interest — for  example,  for 
the  purpose  of  providing  information 
upon  which  a  potential  holder  may 


decide  whether  or  not  to  extend  credit — 
do  not  void  the  exemption.  Not  only  do 
these  actions  not  involve  the  potential 
holder  in  die  facility's  management,  but 
also  the  potential  holder  possesses  no 
“indicia  of  ownership”  prior  to  the 
creation  of  a  security  interest.  Since,  for 
example,  a  potential  holder’s  pre¬ 
origination  actions  would  not  render  it 
an  “owner  or  operator”  if  it  ultimately 
decide  not  to  extend  credit,  there  is  no 
reason  why  those  same  actions  should 
result  in  “owner  or  operator”  status  if 
the  holder  decided  to  extend  credit 
However,  EPA  notes  that  even  though 
there  is  no  requirement  for  an  inspection 
to  be  conducted  or  required  by  a  lender 
to  accompany  the  creation  of  a  security 
interest  a  person  seeking  to  establish  an 
“innocent  landowner”  defense  is 
obligated  by  section  101(35)(B)  to 
undertake  “all  appropriate  inquiry”  into 
the  condition  and  previous  uses  of  the 
property  being  acquired.  Therefore, 
there  are  currently  mechanisms  and 
incentives  already  in  place  to  encourage 
that  an  inspection  by  a  purchaser 
accompany  the  sale  or  transfer  of 
property  (at  which  time  security 
interests  are  commonly  created).  EPA 
recognizes,  however,  that  there  are 
situations  other  than  the  purchase  of 
property  in  which  a  security  interest 
may  attach,  and  that  the  section 
101(35)(B)  requirement  may  not  be  an 
incentive  for  an  inspection  in  such 
circumstances.  This  situation 
underscores  that,  under  current  law. 
principles  of  risk  management  govern 
the  holder's  decision  to  conduct  or 
require  an  inspection  of  the  secured 
facility  at  any  point  during  the  life  of  the 
loan  or  other  obligation.  Such  case-by¬ 
case  risk-based  decisionmaking  is 
beyond  the  scope  of  this  regulation. 

Whether  an  inspection  is  undertaken 
in  conjunction  with  the  creation  of  a 
security  interest  or  not.  a  foreclosing 
holder  may  itself  be  able  to  assert  an 
“innocent  landowner”  defrase  if  the 
holder  conducts  an  inspection  when 
taking  title  incident  to  foreclosure.  By 
asserting  this  defense,  however,  the 
foreclosing  holder  is  not  acting  within 
the  security  interest  exemption  as  an 
exempt  owner  under  section  101(20KA), 
but  is  instead  relying  on  a  defense  under 
section  107(bK3)  as  an  “innocent”  owner 
of  the  property.  Nevertheless,  a  decision 
to  perform  an  environmental  audit  or 
inspection  for  the  purpose  of  preserving 
the  capacity  to  assert  the  “innocent 
landowner”  defense  does  not  void  or  in 
any  way  compromise  a  holder's 
eligibility  for  the  section  101(20)(A1 
exemption. 
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Application  of  the  Exemption  to 
Different  Types  of  Property 

A  few  commenters  questioned 
whether  the  statutory  exemption  (and 
therefore  this  rule)  applied  to  all 
properties  subject  to  CERCLA,  or 
whether  it  was  limited  to  certain  types 
of  real  property — such  as  industrial  and 
commercial  properties — and  excluded 
real  property  committed  to  other  uses — 
such  as  residential  property. 

One  commenter  suggested  that  the 
proposed  rule  did  not  apply  to 
residential  property  bemuse  the  rule 
had  been  preempted  by  a  subsequently- 
issued  Agency  policy  statement 
covering  residential  property.  See  Clay 
&  Ludwiszewski,  Policy  Towards 
Owners  of  Residential  Property  at 
Superfund  Sites,  (July  3, 1991)  (OSWER 
Directive  No.  9834.6)  (hereafter 
"Homeowner  Policy").  The  Homeowner 
Policy  specifies  that  ^A  will  not  seek 
to  recover  the  costs  of  cleanup  from 
owners  of  residential  property  within 
Superfund  sites,  provided  that  the  owner 
is  not  responsible  for  the  contamination. 
The  commenter  concluded  that  the 
issuance  of  this  policy  meant  that  a 
person  maintaining  indicia  of  ownership 
in  residential  property  primarily  to 
protect  a  security  interest  would  not  be 
protected  by  the  section  101(20)(A) 
exemption. 

These  commenters  have  misread  both 
the  scope  of  CERCLA  and  the  intent  and 
application  of  the  Homeowner  Policy. 
Superfund  applies  to  property  that  is 
contaminated  by  hazardous  substances, 
and  does  not  distinguish  among 
properties  or  "facilities"  according  to 
the  use  to  which  they  are  committed. 
Similarly,  application  of  the  section 
101(20)(A)  exemption  does  not  depend 
on  the  use  of  the  property  which  is 
subject  to  a  security  interest.  In  short, 
the  type  of  property  or  its  intended  or 
actual  use  is  irrelevant  to  the  issue  of 
whether  the  property  is  contaminated  by 
hazardous  substances  and  potentially 
subject  to  a  CERCLA  cleanup,  and 
whether  the  security  interest  exemption 
applies  to  preclude  liability  from 
attaching  to  the  holder. 

The  Agency’s  Homeowner  Policy  does 
not  change  this  fundamental  statutory 
principle.  The  policy  is  a  statement  of 
the  Agency’s  enforcement  discretion 
and  is  directed  to  owners  of  residential 
properties  afiected  by  Superfund 
cleanups.  It  makes  formal  the  Agency’s 
long-standing  practice  of  not  seeking 
cleanup  costs  from  the  owners  of 
residential  property  located  within  the 
boundaries  of  a  Superfund  site,  unless 
the  homeowner  is  responsible  for  a 
release  or  threat  of  release  of  hazardous 
substances  at  the  site.  ’This  policy  does 


not  in  any  way  supplant  either  the 
statutory  security  interest  exemption  or 
this  rule. 

Instead  of  superseding  the  exemption, 
the  policy  works  in  tandem  with  it  and 
provides  an  assurance  that  the 
residential  property  owner  who  is  not 
responsible  for  a  release  of  hazardous 
substances  at  the  property — as  well  as  a 
person  maintaining  indicia  of  ownership 
in  the  homeowner’s  property  primarily 
to  protect  a  security  interest — will  not 
be  subject  to  cm  EPA  enforcement  action 
under  CERCLA  solely  on  the  basis  of 
property  ownership. 

A  Holder’s  Motivations  for  Policing  the 
Loan 

A  few  commenters  raised  the  issue  of 
the  relevance  of  a  lender’s  motivations 
for  undertaking  certain  activities  in  the 
course  of  maintaining  ownership  indicia 
as  protection  for  a  security  interest.  For 
example,  it  was  suggested  that  the  rule 
be  clarified  to  specify  that  it  is 
permissible  for  a  lender  to  be  motivated 
to  act  for  reasons  other  than  to  protect  a 
security  interest,  such  as  to  take  over 
facility  operations  in  order  to  generate 
funds  for  cleanup  or  to  keep  facility 
employees  working.  A  few  other 
commenters  questioned  whether  it  was 
permissible  to  be  motivated  to  act  for 
other,  unspecified  reasons  that  were  not 
directly  related  to  “protecting"  the  value 
of  the  security  interest. 

Other  commenters  argued  that  a 
lender’s  motivations  to  act  are 
irrelevant,  and  that  the  proposed  rule 
intimated  that  an  obligation  to  act  with 
“proper"  motives  was  imposed.  'These 
commenters  were  concerned  that  a 
lender  might  be  held  liable,  even  though 
it  had  undertaken  an  activity  that  was 
specifically  protected  under  the  rule, 
because  the  holder  had  acted  with  an 
“improper  motive,"  These  commenters 
also  argued  that  a  lender’s  motivation  is 
irrelevant;  instead,  what  matters  is  the 
nature  and  scope  of  the  lender’s  actual 
involvement  with  the  borrower. 

EPA  agrees  that  under  section 
101(20)(A),  the  motivations  of  a  lender 
are  irrelevant  for  determining  whether 
the  holder  has  participated  in 
management  or  not.  ^e  In  re  Bergsoe 
Metal  Corp.,  910  F.2d  at  672  n.2  (“A 
creditor’s  motivation  is  irrelevant  *  *  * 
to  the  issue  of  whether  its  actions 
constitute  participation  in 
management.’’);  United  States  v.  Fleet 
Factors  Corp.,  901  F.2d  at  1560  ("What  is 
relevant  is  ^e  nature  and  extent  of  the 
creditor’s  involvement  with  the  facility, 
not  its  motive.’’)  “Participation  in 
management”  is  an  objective,  fact-based 
inquiry,  and  the  legal  consequence  of 
the  same  actions  undertaken  by  two 


different  holders  is  not  changed  by 
differences  in  motivation. 

EPA  also  agrees  with  the  commenters 
who  observed  that  some  provisions  of 
the  rule  as  proposed  may  have 
inadvertently  suggested  that  a  lender’s  ' 
motivation  to  act  was  a  relevant  factor. 
'The  proposed  rule  described  certain 
activities  as  protected  because  they 
were  “consistent  with  protecting  a 
security  interest."  EPA  agrees  that  this 
phrasing  is  inconsistent  with  the  express 
language  of  the  statute.  The  correct 
phrasing  is  whether  the  holder’s  actions 
are  consistent  with  “holding  indicia  of 
ownership  primarily  to  protect  a 
security  interest"  (i.e.,  consistent  with 
the  exemption).  The  Agency  has 
attempted  to  correct  this  in  the  final  rule 
to  remove  any  doubt  that  liability 
cannot  be  premised  on  actions  prompted 
by  “improper  motives.” 

The  only  issue  for  which  motivation  is 
relevant  under  section  101(20)(A)  is  the 
reason  why  ownership  indicia  in 
property  are  held:  The  indicia  of 
ownership  must  be  held  “primarily  to 
protect  [a]  security  interest,”  meaning 
that  protection  of  the  security  interest 
must  be  the  primary  (though  not 
necessarily  the  sole)  reason  for 
maintaining  indicia  of  ownership.  This 
allows  a  lender  to  be  motivated  by 
other,  secondary  reasons  without 
necessarily  voiding  the  exemption.  In  all 
other  respects,  a  lender’s  motivation  is 
irrelevant. 

Causing  or  Contributing  to  a  Release  at 
a  Secured  Facility 

'The  proposed  rule  provided  that  a 
holder  who  caused  or  contributed  to 
contamination  at  a  secured  facility  did 
not  establish  evidence  that  it  had 
“participated  in  management"  solely  on 
this  basis.  Several  commenters  strongly 
criticized  this  provision  on  both  legal 
and  policy  grounds.  Numerous  lender 
commenters  also  stated  that  a  holder 
should  be  responsible  for  the 
contamination  they  have  caused  at  a 
secured  facility. 

Some  commenters  argued  that  policy 
considerations  support  voiding  the 
exemption  when  the  holder  was  itself 
responsible  for  causing  or  contributing 
to  contamination  at  the  secured  facility, 
or  where  the  holder  was  otherwise 
directly  or  indirectly  responsible  for  a 
release  of  hazardous  substances  there. 
Some  of  these  commenters  apparently 
thought  that  the  proposed  rule  went 
further  than  simply  excluding  bom  the 
behavioral  definitions  of  "management 
participation”  the  empirical  question  of 
whether  a  holder  caused  or  contributed 
to  contamination,  and  that  this  provision 
might  automatically  exempt  a  holder 
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from  liability  even  where  it  was 
responsible  for  a  release  of  hazardous 
substances.  The  conunenters  argued  that 
the  remedial  purposes  of  CERCLA 
would  be  undermined  if  the 
government’s  costs  of  responding  to 
health  and  environmental  hazards  were 
not  reimbursed  by  those  who  were 
responsible  for  creating  them. 

Other  commenters  argued  that  a 
holder  that  is  in  a  position  to  cause  or 
contribute  to  a  release  of  hazardous 
substances  at  a  facility  must  by 
necessity  be  participating  in  its 
management  in  order  to  do  so.  These 
commenters  reasoned  that  only  by 
becoming  actually  involved  in  a 
facility’s  management  could  a  holder 
place  itself  in  a  position  to  cause  a 
release  of  hazardous  substances. 
’Therefore,  these  commenters  argued, 
evidence  that  a  holder  has  actually 
caused  a  release  of  hazardous 
substances  at  a  facility  is  probative  and 
relevant  evidence  that  the  holder  has 
participated  in  the  facility’s 
management,  contrary  to  the  proposed 
rule’s  statement 

EPA  agrees  with  the  commenters  that 
a  holder’s  actions  which  results  in  a 
release  or  threat  of  release  of  hazardous 
substances  could  be  an  indication  that  a 
holder  has  participated  in  the  facility’s 
management  depending  on  the 
circumstances  in  which  the  release 
occurred.  For  example,  if  the  release 
occurred  in  connection  with  a  holder’s 
exercise  of  decisionmaking  control  over 
the  borrower’s  environmental 
compliance,  then  the  holder  has 
“participated  in  management’’  under  the 
first  prong  of  either  the  proposed  or  the 
final  rule’s  general  test.  On  the  other 
hand,  if  the  release  occurred  in 
connection  with  activities  undertaken  at 
the  direction  of  an  on-scene  coordinator 
(under  section  107(d](l]  of  CERCLA), 
then  evidence  of  a  release  is  not 
relevant  to  the  issue  of  whether  the 
holder  has  participated  in  management. 
Similarly,  where  the  release  is  the  result 
of  the  actions  of  a  third  party,  as 
provided  in  section  107(b](3],  evidence 
of  the  release  has  no  bearing  on  the 
matter  of  whether  the  holder  has 
participated  in  management 

Conversely,  if  a  holder  does  not  cause 
a  release  at  a  secured  facility,  the  holder 
still  may  be  considered  to  be 
participating  in  mangement  if  its  actions 
meet  the  criteria  laid  out  in  either  prong 
of  the  general  test  In  sum,  the 
touchstone  for  determining  whether  a 
holder  maintains  the  exemption  is  not 
whether  the  holder  causes  a  release,  but 
whether,  viewing  the  holder’s  actions  as 
a  whole,  the  holder  participates  in 
management  under  this  final  rule’s  two- 
prong  test  'The  final  rule  has  been 
modified  to  reflect  this  principle. 


Finally,  as  explicitly  provided  in  this 
final  rule,  a  holder  may  independently 
incur  liability  in  connection  with  its 
activities  pre-  or  post-foreclosure  at  a 
facility  by  having  arranged  for  disposal 
or  treatment  of  a  hazardous  substance, 
as  provided  by  CERCLA  section 
107(a)(3),  or  by  accepting  for 
transportation  and  disposal  of 
hazaMous  substances  at  a  facility 
selected  by  the  holder,  as  provided  by 
CERCLA  section  107(a)(4).  Provided  that 
the  holder  is  seeking  to  divest  the 
foreclosed-on  facility  as  set  forth  in  this 
final  rule  (and  thus  is  not  an  “owner  or 
operator"  under  CERCLA  section 
107(a)(1)  or  section  107(a)(2)).  a  holder 
can  incur  liability  in  connection  with  its 
activities  at  a  foreclosed  facility  only 
through  the  operation  of  these 
alternative  liability  provisions.  These 
issues  are  discussed  in  greater  detail  in 
the  following  sections  (General  Test  of 
Participation  in  Management,  infra,  and 
Holder’s  Basis  of  CERCLA  Liability 
Independent  of  Status  as  Owner  or 
Operator  infra). 

Definition  of  "Participation  in 
Management" 

Comments  on  the  proposed  rule’s 
provisions  defining  ^e  term 
“participation  in  management”  were 
numerous  and  varied..  The  proposed 
rule  contained  a  list  of  activities  that 
were  specifically  defined  not  to  be 
evidence  of  management  participation, 
such  as  undertaking  or  requiring  an 
inspection  of  secured  property,  requiring 
that  property  be  cleaned  up,  monitoring 
the  obligor’s  business  or  financial 
condition,  and  various  other  activities. 
(Proposed  40  CFR  300.1100(c)(2).)  The 
proposed  rule  also  provided  that  the 
listing  was  not  intended  to  be  exclusive, 
and  that  other  activities  could  be 
undertaken  by  a  holder  consistent  with 
the  exemption.  For  this  purpose,  the 
proposed  rule  contained  a  general  test 
of  management  participation.  ’The 
general  test  provided  that  a  holder 
would  void  the  exemption  of  it 
exercised  decisionmaking  control  over 
facility  operations  in  a  manner  that 
resulted  in  a  release  of  hazardous 
substances,  or  if  the  holder  exercised 
control  of  a  facility  comparable  to  that  of 
a  manager  of  the  facility  (Proposed  40 
CFR  i  300.11(X)(c)(l)). 

Most  commenters  who  focused  on  the 
provisions  specifically  defining  certain 
activities  not  to  be  evidence  of 
management  participation  generally 
supported  the  provisions,  and  suggested 
that  certain  modifications  to  the  existing 
provisions.  A  few  commenters  objected 
to  certain  of  the  activities  as 
inconsistent  with  the  exemption’s 
prohibition,  arguing  that  the  defined 
actions  were  actually  participation  in 


management  both  within  the  ordinary 
and  plain  meaning  of  that  term  and  as 
construed  by  caselaw. 

Commenters  who  focused  on  the 
general  test — even  among  those  who 
generally  favored  it — criticized  it  as 
lacking  precision  and  stated  that  its 
meaning  was  unclear  because  it 
introduced  new  terms  or  concepts 
unfamiliar  to  the  lending  community  or 
under  CERCLA.  Others  criticized  it  as 
an  overly  broad  rendering  of  the 
exemption,  and  that  it  functionally 
equated  “management  participation” 
with  “operation”  of  a  facility.  ’These 
commenters  argued  that  the  use  of  two 
different  terms  in  the  same  definitional 
section  of  the  statute  indicated  that 
Congress  intended  two  different 
meanings.  The  comments  regarding  the 
specific  activities  defined  not  to  be 
evidence  of  participation  in  a  facility’s 
management  and  the  general  test  are 
discussed  in  detail  in  the  following 
sections. 

Pre-Loan  Activities 

Some  commenters  objected  to  the 
proposed  rule’s  provision  that  no  action 
by  a  holder  prior  to  the  creation  of  the 
security  interest  could  be  considered 
evidence  of  “management  participation” 
because  a  prospective  lender  could 
require  that  certain  actions  be 
undertaken  by  a  prospective  borrower 
which  could  affect  adversely  the 
facility’s  environmental  compliance 
obligations,  such  as  requiring  a 
“substantial  diversion  of  resources”  to  a 
cash  account  set  up  for  the  lender’s 
protection.  This  was  characterized  by 
these  commenters  as  “direct 
involvement  in  the  operational  aspects” 
of  a  facility  by  a  holder  that  should  not 
be  protected  under  the  rule. 

EPA  believes  that  such  pre-loan 
activities  are  irrelevant  for  determining 
whether  a  holder  has  participated  in  the 
facility’s  management  after  the  time  that 
indicia  of  ownership  are  held  primarily 
to  protect  a  security  interest.  Such 
activities  necessarily  take  place  prior  to 
this  time,  and  for  purposes  of  section 
101(20)(A)  a  person’s  pre-loan  actions 
are  not  relevant  to  the  issue  of  whether 
the  holder  has  participated  in  a  facility’s 
management  after  the  time  that  the 
indicia  of  ownership  are  held  to  protect 
a  sectmty  interest. 

The  actions  or  omissions  of  any 
person  who  is  not  a  holder,  or  whose 
actions  take  place  outside  of  the  holder 
borrower  relationship,  are  not  relevant 
for  purposes  of  the  section  101(20)(A) 
exemption.  Depending  on  the  person’s 
relationship  to  the  facility  and  the 
conduct  involved,  a  non-holder  (one 
who  does  not  maintain  ownership 
indicia  in  a  facility  primarily  to  protect  a 
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security  interest)  may  be  an  “operator” 
of  the  facility  under  section  107(a)(1)  or 
107(a)(2),  or  a  person  who  “arranged” 
for  disposal  under  section  107(a)(3),  or 
one  who  “accepted  (hazardous 
substances]  for  transport  to  disposal”  at 
a  facility  under  section  107(a)(4). 
Therefore,  while  the  actions  of  a  person 
who  is  not  a  holder  may  make  it  a 
responsibile  party  under  CERCLA,  such 
pre-loan  or  extra-loan  actions  are  not 
relevant  to  the  issue  of  whether  a  holder 
has  participated  in  the  facility's 
management  during  the  time  that  the 
section  101(20)(A)  exemption  applies. 

Policing  and  Workout  Activities 

The  proposed  rule  specified  that  a 
holder’s  “actions  that  ensure  that  the 
facility  is  managed  in  a  environmentally 
soimd  manner”  are  not  considered 
evidence  of  management  participation. 
Some  conunenters  viewed  this  provision 
as  permitting  a  holder  to  dictate  to  a 
borrower  that  a  facility  could  be 
managed  in  a  certain  way.  These 
commenters  expressed  concern  that  this 
type  of  activity  could  constitute  that 
which  the  exemption  does  not  permit 
Nevertheless,  these  commenters 
generally  agreed  that  liability  should  not 
be  premised  on  lender-imposed 
requirements  that  a  facility  be  operated 
in  an  environmental  sound  manner. 

EPA  agrees  that  liability  cannot  be 
premised  on  the  existence  (or  the 
absence)  of  loan  covenants  or  other 
requirements  imposed  by  a  holder  that 
seek  to  ensxire  that  a  facility  is  operated 
in  an  environmentally  sound  manner. 

The  intent  behind  induding  this 
provision  in  the  proposed  ^e  was  to 
protect  these  types  of  common  policing 
activities  by  holders  as  consistent  with 
the  environmental  objectives  of 
CERCLA.  The  inclusion  of  such 
covenants  merit  protection  under  the 
rule  because  requirements  of  this  sort 
have  the  effect  of  ensuring  that  the  value 
of  the  collateral  or  property  securing  the 
holder's  obligation  is  not  impaired  by 
hazardous  substance  contamination. 
However,  a  holder  that  enforces  or  takes 
action  at  the  facility  under  the  authority 
such  general  covenants  cannot  overstep 
the  bounds  of  the  test  of  managment 
participation,  or  must  ensure  that  it  is 
acting  pursuant  to  section  107(d)(1)  of 
CERCLA  (see  General  Test  of 
Management  Participation  and 
Enforcement  of  Loans  Terms  and 
Covenants  by  a  Holder,  infra). 

Another  provision  criticized  by  some 
commenters  was  the  general  statement 
that,  in  addition  to  providing  “specific 
finandal  or  operational  advice”  and 
taking  other  specified  actions,  it  was 
permissible  for  a  holder  to  take  “any 
other  actions  reasonably  necessary  to 


protect  the  security  interest”  This 
general  statement  was  criticized  by 
various  commenters  as  vague,  too 
broad,  or  that  it  was  otherwise  in  need 
of  clarification  regarding  the  types  of 
activities  that  it  was  intended  to  cover. 
EPA  agrees  that  when  read  in  isolation, 
this  single  provision  may  not  fully 
communicate  EPA's  intent  It  is  also  an 
example  of  a  drafting  deficiency  which 
led  some  commenters  to  infer  that  a 
holder's  motive  was  relevant  for 
determining  whether  any  particular 
activity  is  considered  permissible  (see  A 
Holder’s  Motivations  for  Policing  the 
Loan,  supra). 

EPA  intended  this  general  statement 
to  indicate  that  the  list  of  specifically 
protected  activities  was  not  meant  to  be 
exclusive,  and  that  other  actions  by  a 
holder  were  permissible,  even  though 
not  specifically  listed  in  the  rule.  EPA 
also  intended  that  the  issue  of  whether 
an  unlisted  action  undertaken  by  a 
holder  was  permissible  under  the  rule 
would  be  determined  by  reference  to  the 
general  test  of  “management 
participation.”  The  commenters  have 
indicated  that  this  general  statement  did 
not  clearly  convey  this  intention. 
Therefore,  this  general  provision  has 
been  modified  in  the  final  rule  to 
specifically  reference  the  general  test  for 
managment  participation  as  the  measure 
of  whether  a  holder’s  policing  and 
workout  activities  that  are  not 
specifically  mentioned  in  the  rule  fall 
within  the  exception. 

Commenters  also  noted  that 
“workout”  activities  may  occur  both 
prior  to  and  after  a  technical  default  by 
a  borrower,  and  argues  that  workout 
activities  should  be  defined  to  include 
actions  to  cure,  mitigate,  or  event  to 
prevent  default.  Commenters  also 
suggested  that  other,  specific  actions 
tiiken  by  a  holder  be  included  within  the 
list  of  protected  policing  or  workout 
activities;  the  most  common  suggestion 
was  the  addition  of  an  assignment  of 
rents  by  the  borrower  to  the  lender,  or 
other  similar  action  by  which  payments 
due  to  the  borrower  would  be 
immediately  assigned  to  or  directed  to 
be  paid  to  the  holder. 

^A  agrees  that  workout  activities 
may  be  undertaken  without  voiding  the 
exemption  regardless  of  whether  a 
“default”  has  technically  occurred.  The 
determination  of  whether  a  holder  has 
“participated  in  the  management”  of  a 
borrower’s  facility  is  not  dependent  on 
when  or  whether  the  borrower  is 
technically  in  default  What  is  critical  is 
what  the  holder  actually  does,  not  what 
motivates  the  action.  See,  e.g.,  Bergsoe 
Metal,  supra,  910  F.2d  at  672  nJL 
Therefore,  the  final  rule  has  been 


modified  to  specify  that  the  protected 
workout  activities  identified  in  this  rule 
may  be  used  to  cure,  mitigate,  or  to 
prevent  a  default  by  the  borrower. 

An  assignment  is,  by  itself,  not 
evidence  that  the  holder  is  participating 
in  the  management  of  the  borrower’s 
facility.  An  assignment  of  accounts  or 
proceeds,  for  example,  may  be 
considered  an  independent  secured 
transaction  under  the  Uniform 
Commercial  Code,  and  under  this  rule 
“participation  in  management”  cannot 
be  premised  on  the  mere  creation  of  a 
security  interest®  As  such,  the 
assignment  of  accoimts  is  included  in 
this  final  rule  as  a  protected  activity. 

This  final  rule  pro^ddes  that  such 
actions  are  permitted  to  the  extent  that 
they  do  not  rise  to  the  level  of 
management  participation,  as  defined 
by  the  general  test  (see  General  Test  of 
Participation  in  Management  infra.) 

Numerous  other  commenters 
commended  the  Agency  for  recognizing 
that  a  problem  loan,  or  a  loan  in  or  near 
default,  will  often  require  active 
counselling  with  the  borrower,  and  that 
managing  a  problem  loan  may  bring  the 
lender  into  close  contact  with  the 
borrower,  the  borrower’s  business,  and/ 
or  the  collateral  or  facility  itself.  These 
commenters  generally  expressed 
support  for  the  provisions  of  the 
proposed  rule  that  permitted  afiirmative 
lender  actions  to  safeguard  the  loan 
collateral  and  to  avoid  loss,  as  being 
consistent  with  accepted  lending 
practices. 

However,  a  few  of  these  commenters 
criticized  the  rule  for  failing  to  insulate 
completely  fiom  CERCLA  liability  a 
holder  in  a  workout  situation,  and 
expressed  disappointment  that  the 
proposed  rule  did  not  carve  out,  without 
limit  or  reservation,  the  full  panoply  of 
activities  that  a  lender  might 
conceivably  undertake.  Specifically, 
these  commenters  faulted  the  rule  for 
providing  that  the  holder  is  generally  on 
safe  ground  when  providing  advice  and 
coimseling  to  a  financially  troubled 
borrower,  but  only  so  long  as  the 
borrower  remained  the  ultimate 
decisionmaker  and  in  control  of  the 
facility.  These  commenters  stated  that 
there  may  be  situations  in  which  the 
holder  would  prefer  that  the  borrower 
not  remain  in  control,  such  as  where  the 
holder  believes  that  the  borrower  is  not 
competent  or  where  the  holder  simply 
desires  to  direct  facihty  operations 
without  interference  from  the  borrower. 

*  However,  it  is  unlikely  that  an  assignment  of 
accounts  would  be  a  "facility’'  that  can  be 
contaminated  by  basardous  substances.  See  42 
U.S.C  9601(9)  (definition  of  "facility”). 
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These  commenters  suggested  that  a 
holder  should  be  permitted  to 
completely  divest  the  borrower  of 
control  over  facility  operations,  and  that 
the  holder  (or  a  third  party  designated  or 
approved  by  the  holder]  should  be 
allowed  to  step  in  as  the  facility’s 
operator.  These  commenters  argued  that 
there  should  be  no  liability  connected 
with  the  holder's  operation  of  the 
facility  in  such  circumstances. 

EPA  has  provided  the  general  test  of 
management  participation  because  the 
Agency  recognizes  diat  no  regulation 
could  speciHcally  cover  every  activity 
that  a  holder  mi^t  conceivably 
undertake.  EPA  also  does  not  agree  with 
certain  commenters  that  a  holder,  prior 
to  foreclosure,  may  divest  the  borrower 
of  control  over  facility  operations 
without  voiding  the  exemption.  In  such  a 
situation,  the  holder  is  not  seeking  to 
cure,  mitigate,  or  prevent  the  default  of 
the  borrower  (a  workout  situation),  but 
is  itself  acting  as  the  operator  of  the 
facility.  The  workout  activities 
identihed  in  this  rule  are  protected 
because  they  fall  short  of  management 
participation.  The  activities  described 
by  these  commenters — in  which  the 
borrower  is  divested  of  possession  and 
control  by  the  holder — cross  the  line 
from  non-participation  to  active  facility 
management  and  operation  when 
undertaken  pre-foreclosure.  (However, 
the  activities  described  by  these 
commenters  are  for  the  most  part 
permitted  as  a  consequence  of 
foreclosure.  See  the  discussion  of 
foreclosure-related  activities  in 
Foreclosure,  infra.] 

Finally,  some  commenters  also  argued 
that,  for  public  policy  reasons,  holders 
should  be  relieved  from  CERCLA's 
standard  of  strict  liability  when 
addressing  a  facility's  environmental 
problems  in  loan  workout  situations.  In 
general,  EPA  agrees  with  this  position 
because  CERCLA  already  contains 
provisions  that  have  this  effect.  Section 
107(d)(1)  of  CERCLA  speciflcally 
provides  that  “no  person  shall  be  liable 
*  *  *  for  costs  or  damages  as  a  result 
of  actions  taken  or  omitted  in  the  course 
of  rendering  care,  assistance,  or  advice 
in  accordance  with  the  National 
Contingency  Plan  or  at  the  direction  of 
an  onscene  coordinator  *  *  *  with 
respect  to  an  incident  creat[ed]  *  *  *  as 
a  result  of  any  releases  of  a  hazardous 
substance  or  the  threat  thereof."  42 
U.S.C.  9607(d)(1).  Persons  addressing 
hazardous  site  conditions  in  accordance 
with  this  section  are  not  subject  to  strict 
liability,  but  are  liable  only  “for  costs 
and  damages  as  the  result  of  negligence 
on  the  part  of  such  person.”  Id. 
Therefore,  and  for  ^e  public  policy 


reasons  articulated  by  the  commenters, 
both  the  proposed  rule  and  diis  final  rule 
specify  that  the  actions  of  a  holder 
engaged  in  mitigating  or  otherwise 
responding  to  a  release  at  a  facility  in 
which  a  security  interest  is  held  are  not 
considered  to  be  evidence  of 
management  participation.  See  Kelley  v. 
ARCO  Industries  Corp.,  supra  (active, 
direct,  knowing  efforts  to  prevent  or 
abate  contamination  may  work  for,  not 
against,  a  person).  Accordingly,  this 
provision  has  been  retained  in  the  final 
rule,  and  has  been  included  in  the 
regulatory  text. 

Enforcement  of  Loan  Terms  and 
Covenants  by  a  Holder 

A  few  commenters  argued  that  the 
enforcement  of  covenants  and  loan 
conditions  by  a  holder,  such  as  the 
enforcement  of  environmental 
covenants,  the  requirement  that  a 
borrower  pay  fines  imposed  by 
government  agencies,  or  other 
requirements  that  require  the  borrower 
to  comply  with  “legal  requirements," 
should  not  be  considered  evidence  that 
the  holder  is  participating  in  the 
management  of  the  facility,  even  though 
the  holder  is  directing  that  certain 
activities  be  undertaken  at  or  in 
connection  with  the  facility. 

EPA  agrees  that  the  enforcement  of 
loan  covenants  and  conditions,  and 
instructions  to  the  borrower  that  laws 
be  obeyed,  fines  be  paid,  etc.  are  not 
evidence  of  management  participation. 

A  holder’s  instruction  that  the  borrower 
or  obligor  comply  with  applicable 
environmental  laws  is  not  a  basis  for 
voiding  the  section  101(20)(A) 
exemption.  However,  the  enforcement  or 
exercise  of  rights  in  covenants  that 
allow  a  holder  to  undertake  or  direct 
activities  at  a  facility — i.e.,  to  participate 
in  management — would  be  inconsistent 
with  the  express  provisions  of  this  rule 
and  with  caselaw  construing  section 
101(20)(A].  See  In  re  Bergsoe  Metal 
Corp.,  supra,  910  F.2d  at  672 
(management  participation  may  exist 
where  a  holder  exercises  rights  under 
security  agreement:  “What  matters  is 
not  what  rights  the  [holder]  had,  but 
what  it  did.”).  Therefore,  whether  the 
enforcement  of  loan  covenants  or 
conditions  are  sufficient  to  void  the 
exemption  is  determined  by  reference  to 
the  general  test  of  management 
participation,  as  provided  in  this  final 
rule. 

General  Test  of  Participation  in 
Management 

The  proposed  rule’s  general  test  of 
when  a  holder  participates  in 
management  was  criticized  by  numerous 
commenters.  The  general  test  provided 


that  a  holder  was  considered  to  be 
participating  in  management  if,  while 
the  borrower  is  still  in  possession,  the 
holder  either  (A)  Exercised 
decisionmaking  control  over  the 
borrower’s  environmental  compliance, 
such  that  the  holder  had  undertaken 
responsibility  for  the  borrower’s  waste 
disposal  or  hazardous  substance 
handling  practices  which  results  in  a 
release  or  threatened  release;  or  (B) 
exercised  control  at  a  management  level 
encompassing  the  borrower’s 
environmental  compliance 
responsibilities,  comparable  to  that  of  a 
manager  of  the  borrower's  enterprise, 
such  that  the  holder  had  assumed  or 
manifested  responsibility  for  the 
management  of  the  enterprise  by 
establishing,  implementing,  or 
maintaining  the  policies  and  procedures 
encompassing  the  day  to  day 
environmental  compliance 
decisionmaking  of  the  enterprise. 

Because  it  is  not  possible  to 
specifically  cover  in  this  rule  every 
conceivable  situation  in  which  a  holder 
might  act,  or  to  make  specific  provisions 
for  every  action  that  a  holder  might 
undertake,  the  general  test  was 
formulated  to  provide  a  fi-amework 
within  which  to  assess  the  consistency 
of  a  holder’s  actions  with  section 
101(20)(A).  At  least  one  commenter 
concluded  that  a  general  rule  was 
impossible  to  construct  and  apply 
because  the  issue  of  whether  a  holder 
has  participated  in  management  is  “so 
closely  tied  to  the  specific  facts  of  each 
case  that  any  definition  in  a  nationally 
applicable  regulation  is  bound  to  miss 
the  mark.” 

In  line  with  this  commenter’s  views, 
the  general  test  was  criticized  by  a 
range  of  other  commenters  as  vague  and 
redundant,  as  doing  little  to  clarify 
terms,  and  as  awkwardly  phrased  and 
poorly  defined.  Significantly,  the  test 
was  considered  to  fail  in  its  attempt  to 
clarify  the  exemption  because  it 
introduced  new  terms  that  were  not 
generally  accepted  or  understood  by  the 
lending  community  or  under  CERC3A. 
The  test  was  also  criticized  as  poorly 
defined  because  it  did  not -clearly 
distinguish  between  protected  and 
impermissible  activities. 

Commenters  critical  of  the  proposed 
rule’s  general  test  also  remarked  that 
the  Agency  seemed  to  formulate  it  in 
such  a  way  as  to  give  the  narrowest 
possible  meaning  to  the  term 
“participation  in  management.”  They 
asserted  that  this  extremely  narrow 
rendering  of  the  term  would 
inappropriately  elevate  holders  as  a 
special  class  of  persons  not  subject  to 
liability,  even  if  they  were  directly 
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respontible  for  the  overall  manner  in 
which  a  facility  was  operated.  These 
conunenters  argued  that  the  proposed 
rule  failed  to  clarify  matters;  It  is  not 
necessary  for  a  holder  to  explicitly 
assume  responsibility  for  the  facility's 
environmental  obligations  in  order  to 
affect  its  environmental  compliance,  and 
exercising  control  over  a  variety  of 
areas  or  aspects  of  a  facility  can  and 
does  have  environmental  Impacts. 

Other  conunenters  believed  that  the 
general  test  gave  "management 
participation"  an  overiy  narrow 
meaning:  Thus,  actions  that  were  cleeu'ly 
participation  in  a  facility's  management 
under  existing  caselaw  would  not  be 
considered  as  such  under  the  general 
test  One  commenter  indicated  that  the 
only  way  in  which  the  test  could  be 
made  any  narrower  was  if  the  "or"  in 
the  latter  part  of  the  test  (providing  that 
a  holder  participates  in  management  if  it 
has  "assumed  or  manifested 
responsibility  for  the  management  of  the 
enterprise  by  establishing, 
implementing,  or  maintaining  the 
policies  and  procedures  encompassing 
the  day-to-day  enviroiunental 
compliance  dedsioiunaking  of  the 
enterprise")  was  changed  to  an  "and." 

In  this  conunenter’s  view,  the  e^ect  of 
this  change  would  permit  a  holder  to 
participate  freely  in  management 
without  voiding  the  exemption  so  long 
as  it  artificially  "carved  out"  the 
facility's  enviroiunental  compliance 
obligations  from  its  purview.  Other 
conunenters  asserted  that  this  result 
was  possible  even  without  the  change, 
and  that  so  long  as  a  holder's 
participation  did  not  include  primary  or 
exclusive  responsibility  for  waste 
disposal  practices,  a  holder  could  freely 
participate  in  and  direct  a  facility's 
management  Finally,  some  conunenters 
asserted  that  the  second  part  of  the  test 
actually  set  a  standard  for  a  person  who 
was  fully  operating  a  secured  facility, 
and  instead  of  defining  when  a  person 
"participates  in  the  management"  of  a 
facility,  it  defined  when  a  person 
controlled  the  management  of  a  secured 
facility. 

The  intention- of  the  general  test,  as 
noted  above,  was  to  provide  a 
fiamewoiic  for  analyzing  the  propriety  of 
a  holder’s  actions  within  the  limitations 
of  the  exemption.  The  Agency  had 
attempted  to  craft  a  regulation  that  was 
consistent  with  principles  expressed  in 
existing  caselaw  and  to  "fill  the  gaps" 
where  the  decisional  law,  the  statute, 
and  the  legislative  history  did  not 
address  the  question  presented.  See. 
e.g..  Chevron,  USA.  v.  NRDC,  467  US. 
837, 843  (1984)  (administering  agency 
permitted  to  provide  reasonable 


cimstruction  of  statute  where  statute  is 
silent  or  ambiguous  on  a  specific 
question).  The  caselaw  in^cates  that  a 
holder  need  not  remain  entirely  passive 
in  order  to  retain  the  exemption,  and  a 
header  is  permitted  to  imdertake  certain 
activities  with  respect  to  a  facility  in 
which  ownership  indicia  are  held  as 
protection  for  a  security  interest, 
without  such  activities  being  considered 
participation  in  the  facility’s 
management  The  specific  activities 
defin^  in  this  rule  are  drawn  from  and 
based  on  the  holdings  of  the  few  cases 
that  have  construed  section  101(20)(A).* 
Beyond  these  cases,  however,  the 
statute  is  silent. 

The  proposed  test’s  two  parts  were 
intended  to  cover  two  general  situations 
in  which  a  holder  should  be  considered 
to  have  participated  in  a  facility's 
management:  Where  a  holder  controlled 
or  directed  the  facility’s  environmental 
compliance  activities,  and  where  the 
holder’s  actions  indicate  that  it  has 
manifested  or  assumed  responsibility  for 
other  aspects  of  the  facility’s  operations 
at  the  level  of  a  facility  manager.  The 
first  situation  was  intended  to  be 
captured  by  proposed  40  CFR 
300.1100(c)(l)(i).  The  theory  behind  this 
formulation  was  that  "management 
participation"  short  of  day-to-day 
decisionmaking  is  evidenced  where  a 
holder  exercises  control  over  a  facility 
in  a  manner  that  affects  the  hazardous 
substance  handling  or  disposal 
practices.  The  second  situation, 
intended  to  be  captured  by  proposed  40 
CFR  300.1100(c)(l)(ii),  was  that  a  holder 
participates  in  management  where  its 


*  Several  commentera  also  noted  apparent 
inconsistencies  between  the  proposed  rule's 
provisions  and  prior  government  litigating  positions 
on  the  meaning  of  the  term,  noting  with  particularity 
that  the  Agency  had  advocated  in  court  briefs  a 
position  that  the  '‘plain  meaning"  of  the  term 
prohibited  any  participation  In  a  facility's 
management  of  any  kind,  and  not  participation  for 
limited  purposes.  Even  though  this  regulation 
defining  section  101(20)(A)  is  not  necessarily 
identical  to  interpretations  taken  in  prior 
government  litigating  positions,  it  is  settled  law  that 
agency  interpretations  fashioned  solely  for  litigation 
purposes  do  not  rise  to  the  level  of  an  agency 
rulemaking  that  would  need  to  be  addressed  in  this 
regulation.  See,  e.g.,  Alaniz  v.  Office  of  Penonnel 
Management,  728  F.2d  1480  (Fed.  Cir.  1984). 
Furthermore,  the  fact  that  there  may  be  some 
variance  between  the  provisions  of  this  rule  and 
prior  government  litigating  positions  is  not  germane 
to  the  Issue  of  whether  this  final  regulation  is 
binding  and  valid,  and  entitled  to  )udicial  deference. 
See  Robertson  v.  Methow  Valley  Citizens' Council, 
490  U.S.  322.  355  (1989)  ("Where  administrative 
guidelines  conflict  with  earlier  pronouncements  of 
the  agency,  *  *  *  substantial  deference  is 
nonetheless  appropriate  if  there  appears  to  have 
been  good  reason  for  the  change.");  Chevron,  467 
U.S.  at  882  (the  "fact  that  the  agency  has  from  time 
to  time  changed  its  interpretation  of  the  term  (in 
question]  does  not  [lead]  to  [the]  conclusion  tfiat  no 
deference  should  be  accord^  the  agency's 
interpretation  of  the  statute.'^. 


overall  involvement  indicates  that  it  baa 
aasumed  a  position  of  responsibility  for 
the  facility's  operations.  For  purposes  of 
the  proposed  rule,  this  was  when  a 
holder  is  effectively  acting  at  a  level  of 
management  that  is  senior  to  and 
inclusive  of  the  facility's  environmental 
obligations.  In  other  words,  under  this 
prong  of  the  general  test  a  holder  is 
participating  in  management  where  it  is 
exercising  control  over  the  facility’s 
operations,  and  the  holder  is  therefore 
responsible  for  what  occurs  at  the 
facility. 

EPA  agrees  that  the  wording  and 
construction  of  the  proposed  rule’s 
general  test  of  management 
participation  may  have  been  imprecise. 
However,  EPA  disagrees  with  those 
conunenters  who  suggested  that  the 
general  test  be  dropped  entirely  from  the 
final  rule.  The  Agency  believes  that  it  is 
both  appropriate  and  desirable  to 
provide  a  general  standard  so  that  a 
holder’s  actions  can  be  assessed  for 
consistency  with  the  exemption,  and 
therefore  a  general  test  or  standard  of 
management  participation  has  been 
retained,  albeit  revised  to  address  the 
criticisms  and  shortcomings  identified 
by  the  conunenters.  In  addition,  EPA 
expects  that  the  discussion  of  the 
general  test  in  this  Preamble  will  help  to 
clarify  any  ambiguities  that  may  remain. 

In  response  to  comments  that  the 
proposed  rule’s  general  test  permitted 
activities  that  courts  construing  the 
exemption  has  prohibited,  EPA 
reexamined  the  caselaw  interpreting 
section  101(20)(A).  In  this  respect,  a 
number  of  courts  construing  the  section 
101(20)(A]  exemption  cited  or  relied  on 
principles  of  tort  and  corporate  liability 
law  to  determine  the  meaning  of  the 
phrase  "without  participating  in  the 
management”  of  the  facility — 
particularly  the  line  of  cases  in  which  a 
stockholder  or  company  officer  lost  the 
protection  of  his  position  by 
participating  or  taking  part  in  hazardous 
waste  handling  activities  that  gave  rise 
to  CERCLA  liability,  or  by  specifically 
directing  other  officers,  agents,  or 
employees  to  undertake  ffie  wrongful 
actions.  See  United  States  v.  Fleet 
Factors,  901  F.2d  at  1556-^7  (citing 
United  States  v.  Northeastern 
Pharmaceutical  &  Chem,  Co.,  810  F.2d 
726  (8th  Cir.  1986),  United  States  v. 
Kayser-Roth  Corp.,  724  F.  Supp.  15 
(D.R.1. 1989),  and  United  States  v. 
Nicolet,  712  F.  Supp.  1193  (E.Di>a.  1989)); 
Guidice  v.  BFG  Electroplating  S'Manuf. 
Co.,  732  F.  Supp.  at  561  (citing  United 
States  V.  Nicolet,  supra,  and  Idaho  v. 
Bunker  Hill  Co.,  635  F.  Supp.  665  (D. 
Idaho  1986));  United  States  v.  Mirabile, 
15  EnvtL  L  Rep.  (Envtl.  L  Inst.)  at  20995 
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(E.D.  Pa.  1985)  (citing  New  York  v.  Shore 
Realty  Corp.,  759  F.2d  1032  (2d  Cir. 

1985).  and  United  States  v.  Northeastern 
Pharmaceutical  &  Chem.  Co.,  579  F. 

Supp.  823  (WD.  Mo.  1984)).  lliese  cases 
appear  to  have  been  considered  relevant 
by  the  courts  construing  section 
101(20)(A)  because  they  tended  to  focus 
on  the  issue  of  whether  the  actions  or 
involvement  of  an  affiliated  but 
otherwise  protected  person  in  the  affairs 
of  another  is  sufficiently  extensive  to 
warrant  loss  of  the  protection.  See 
generally  3A  S.  Flanagan  &  C.  Keating, 
Fletcher  Cyclopedia  of  the  Law  of 
Private  Corporations  §§  1135  et  seq. 

(rev.  perm.  ed.  1986);  see  also  Riverside 
Market  Dev.  Corp.  v.  International 
Building  Prods.,  931  F.2d  327  (5th  Cir. 
1991)  (issue  of  a  defendant’s  ];>ersonal 
participation  in  wrongful  conduct  under 
CERCLA);  Vermont  v.  Staco,  Inc.,  684  F. 
Supp.  822  (D.  Vt.  1988)  (a  person 
“participate[s]  in  the  management”  of  a 
facility  by  making  “decisions  that  relate 
to  the  managing  businesses  and  the 
marketing  businesses  and  the  selling 
businesses  and  all  the  overall 
operations  of  the  company.”). 

These  holdings  indicate  that  the 
liability  of  a  holder  should  attach  where 
the  holder  is  acting  as  a  day-to-day 
manager  of  the  borrower’s  business  or 
enterprise,  or  where  the  level  of 
involvement  directly  affects  or  controls 
the  facility’s  hazardous  substance 
handling  or  disposal  practices.  The 
Agency  considers  the  line  of  cases  cited 
by  the  courts  in  construing  the 
exemption  to  be  an  appropriate 
standard  by  which  to  measure  whether 
the  extent  of  a  holder’s  involvement  is 
sufficient  grounds  for  loss  of  the 
exemption  by  participating  in  the 
management  of  the  facility. 

Courts  considering  the  meaning  of 
section  101(20)(A)  have  also  made  it 
clear  that  “participation  in 
management”  and  “operator”  do  not 
have  ^e  same  meaning,  even  though 
facts  showing  operation  of  a  facility  will 
be  sufficient  to  establish  participation  in 
management.  See,  e.g..  United  States  v. 
Fleet  Factors,  901  F.2d  at  1156  n.6. 1557- 
58  (“[W]e  can  conceive  that  there  may 
be  instances  where  the  facts  showing 
participation  in  management  are 
different  from  those  indicating 
operation,  *  *  *.  Although  similar,  the 
term  'participating  in  management’  and 
‘operator’  are  not  congruent.”);  Guidice 
V.  BFG  Electroplating  &Mfg.  Co.,  732  F. 
Supp.  at  56  (holder  had  not  participated 
in  facility’s  management  where  there 
was  lack  of  evidence  regarding 
operational  involvement:  “There  is  no 
evidence  that  the  Bank  controlled 
operationaL  production,  or  waste 


disposal  activities  at  the  [site].”);  United 
States  V.  Mirabile,  15  Envtl.  L  Rep. 

(Evntl.  L  Inst)  at  20996-07  (drawing 
distinction  between  involvement  in 
fmancial  matters  and  the  “day-to-day 
operations”  of  a  facility).  In  tMs  respect 
the  courts  have  focused  on  the  types  of 
activities  that  are  ordinarily  undertaken 
by  a  holder  in  its  lending  capacity,  as 
well  as  the  effect  such  involvement 
short  of  day-to-day  management  may 
have  on  a  facility’s  disposal  or  handling 
of  hazardous  substances.  In  Mirable,  for 
example,  the  pre-  and  post-foreclosure 
activities  of  a  holder  that  were  related 
to  ordinary  loan  management 
considered  premissible.  Where  there 
was  no  evidence  that  a  holder  was 
responsible  for  the  facility’s  operations, 
the  holder  remained  within  the 
exemption.  The  courts  in  Bergsoe  Metals 
and  Guidice  held  similarly  in  the  pre- 
forclosure  context.  In  Fleet  Factors,  the 
court  focused  on  the  actual  involvement 
of  the  holder  with  the  operations  of  the 
borrower,  particularly  with  respect  to 
the  effect  of  that  involvement  on  the 
borrower’s  hazardous  waste  disposal 
practices. 

Similarly,  the  Agency  believes  that 
the  general  test  of  management 
participation  should  seek  the  assess  the 
effect  of  a  holder’s  involvement  in  a 
facility  on  the  hazardous  substances 
present  there.  The  holdings  of  these 
cases,  and  the  intent  of  the  Agency’s 
general  test  management  participation, 
is  to  protect  “lenders  from  being 
exposed  to  CERCLA  liability  for 
engaging  in  their  normal  course  of 
business,”  while  imposing  liability 
where  a  holder  moves  from  oversight 
and  advice  to  instances  of  actual  facility 
management.  Fleet  Factors,  901  F.2d  at 
1556. 

Furthermore,  the  Agency  believes  that 
the  general  test  should  also  reflect  the 
distinction  between  the  control 
exercised  by  a  person  who  is  exercising 
decisionmaking  authority  over  the 
operational  aspects  of  the  facility,  and 
the  influence  that  may  be  exerted  (no 
matter  how  great)  over  the  borrower  by 
a  person  who  is  not  part  of  the  facility’s 
decisionmaking  hierarchy.  In  the  first 
instance,  a  person  who  is  functioning  in 
the  capacity  of  a  facility  manager  is 
“participating  in  management”  under 
this  final  rule.  In  the  latter  case,  a 
person  who  exerts  influence  over  such  a 
facility  manager  but  who  has  no  power 
to  direct  or  implement  operational 
decisions  is  not  “participating  in 
management,"  even  if  the  level  of 
influence  exerted  over  the  borrower  is 
substantial. 

The  distinction  between  control  and 
influence  is  critical  because  the 


borrower’s  behavior  may  be  strongly 
influenced  by  a  broad  array  of  parties 
such  as  customers,  suppliers,  insurers, 
unions,  competitors,  and  even  the 
government,  none  of  whom  participate 
in  the  day-to-day  management  of  the 
borrower’s  facility.  The  borrower  may 
respond  to  such  influence  by  altering  its 
production  processes  or  changing  its 
behavior  in  other  ways,  or  the  borrower 
may  respond  by  cheuiging  nothing  at  alL 
In  no  instance  would  the  influence 
exerted  by  these  other  parties  be 
construed  as  “participating  in 
management”  because  they  cannot 
compel  the  implementation  of  any  policy 
or  preference  at  the  facility.  The 
borrower  is  always  free  to  decline  to 
accept  the  advice  and  counsel  of  such 
persons,  even  if  doing  so  may  entail 
adverse  consequences.  Accordingly,  it  is 
only  where  the  holder  actually  exercises 
decisionmaking  control  over  Ure 
facility’s  operations  from  within  the 
facility’s  hierarchy  (as  detailed  in  this 
Hnal  ride)  does  the  holder  “p>articipate  in 
management.” 

The  Agency  therefore  believes  that 
the  proposed  rule’s  general  test  largely 
conforms  to  the  approach  adopted  by 
the  courts  to  date  by  focusing  on  the 
relationship  between  the  holder’s 
involvement  and  the  resulting  impact  on 
the  hazardous  substances  at  the  secured 
facility.  Accordingly,  the  general  format 
and  approach  of  the  general  test  is 
retained  in  this  Hnal  rule,  although  the 
two  prongs  of  the  test  are  modified  to 
conform  more  closely  with  the  caselaw, 
to  address  ambiguities,  and  to  otherwise 
respond  to  the  comments. 

l^e  first  prong  of  the  test  will 
continue  to  provide  that  a  holder 
participates  in  management  where  the 
holder  has  exercised  decisionmaking 
control  over  the  borrower’s 
environmental  compliance  (i.e.,  the 
borrower’s  hazardous  substance 
disposal  or  handling  practices).  The 
proviso  that  the  holder’s  decisionmaking 
control  over  the  borrower’s 
environmental  compliance  must  result  in 
a  release  or  threat  of  release  of 
hazardous  substances  has  been  deleted 
from  the  final  rule.  It  is  not  necessary  for 
a  holder  to  cause  a  release  in  order  to  be 
exercising  control  over  a  facility’s 
hazardous  waste  disposal  or  handling 
practices.  Put  another  way,  whether  or 
not  a  holder  is  participating  in  a 
facility’s  management  is  not  dependent 
on  any  specific  environmental  outcome. 

The  second  prong  has  been  revised  to 
a  greater  degree  than  the  first  prong,  but 
for  similar  reasons — to  improve  clarity, 
conform  more  closely  to  existing 
caselaw.  and  to  address  the  concerns  of 
commenters.  The  basic  intent  of  the 
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second  prong  remains  unchanged, 
however  Where  the  holder  is  exercising 
day-to-day,  overall  management  control 
over  the  operational  aspects  of  the 
borrower's  business  or  enterprise  (as 
opposed  to  administrative  or  financial 
management),  then  this  level  of  actual 
involvement  is  sufficient  to  constitute 
management  participation  for  purposes 
of  section  101(20)(A).  Accordingly,  the 
Agency  believes  diat  the  basic 
formulation  of  the  general  test  in  the 
proposed  rule  is  correct.  However,  the 
general  test  is  modified  in  this  final  rule 
in  an  effort  to  address  the  comments 
that  the  general  test  was  unclear  or 
presented  other  difficulties. 

EPA’s  review  of  the  comments 
indicates  that  much  of  the  confusion 
about  the  difference  between  the  two 
prongs  of  the  proposed  rule's  general 
test  is  probably  due  to  the  use  of 
“environmental  compliance"  in  the 
initial  clause  of  both  prongs.  (The  first 
prong  provided  that  management 
participation  existed  if  the  holder  was 
“exercising  control  over  the  borrower’s 
environmental  compliance,  *  *  and 
the  second  prong  provided  that 
management  participation  existed  if  the 
holder  was  “exercising  control  at  a 
management  level  encompassing  the 
borrower's  environmental  compliance 
responsibilities,  comparable  to  that  of  a 
manager  *  *  *”.)  Commenters 
addressing  these  provisions  often 
expressed  confusion  or  concern  about 
the  difference  between  this  language,  or 
about  the  Agency’s  intent  in  using  these 
somewhat  different  articulations.  The 
Agency’s  intent  regarding  the  difference 
between  these  two  prongs  is  discussed 
in  detail  above,  and  the  Agency  believes 
that  the  confusion  about  the  differences 
between  these  two  prongs  is  remedied 
by  modifying  the  second  prong  to 
provide  that  management  participation 
exists  where  the  holder  is  “exercising 
control  at  a  management  level 
comparable  to  that  of  a  manager  of  the 
borrower’s  enterprise,  *  *  When 
phrased  this  way,  the  intended  meaning 
of  this  prong  is  not  changed,  but  the 
language  more  clearly  indicates  that 
management  participation  exists  where 
the  holder  is  acting  as  the  manager  of 
the  borrower’s  enterprise. 

Additional  revisions  to  the  second 
prong  have  been  made  to  further  reduce 
the  potential  for  confusion.  The  phrase 
“establishing,  implementing,  or 
maintaining  the  policies  and 
procedures”  as  it  relates  to  the 
environmnental  compliance  of  the 
enterprise  has  been  deleted.  'This  phrase 
was  intended  to  convey  the  idea  that  a 
holder  participates  in  management  for 
purposes  of  CXRCLA  where  it  becomes 


involved  in  management  at  a  level  that 
is  senior  to  and  inclusive  of 
responsibility  for  the  enterprise’s 
environmental  compliance  obligations. 

It  was  intended  to  be  functional  in 
approach  by  indicating  that  control  over 
such  matters  establishes  that  the  holder 
is  sufficiently  involved  to  be  considered 
to  be  participating  in  management. 
However,  b^ause  of  confusion 
regarding  the  matters  that  are 
encompassed  by  (and  the  differences 
between)  “establishing,  implementing, 
or  maintaining”  policies  and  procedures, 
this  phrase  did  not  have  its  intended 
effect,  and  has  therefore  been  deleted 
from  the  final  rule. 

Finally,  language  has  been  added  to 
the  second  prong  to  address  the 
concerns  expressed  by  commenters  that, 
under  the  proposed  rule’s  formulation,  a 
holder  could  artiHcially  “carve  out’’ 
environmental  matters  but  otherwise 
fully  operate  the  facility.  An  ability  to 
“carve  out"  environmental  matters  prior 
to  foreclosure  so  as  to  allow  a  holder  to 
otherwise  “operate"  a  facility  without 
also  “participating  in  management”  was 
not  the  Agency’s  intent  under  the 
proposed  rule.  In  tlie  Agency’s  view,  a 
holder’s  ability  to  “carve  out” 
environmental  compliance 
responsibilities  demonstrates  that  the 
holder  has  manifested  or  assumed 
responsibility  at  a  management  level 
sufhcient  to  establish  that  the  holder  is 
participating  in  management.  The 
general  test’s  second  prong  has 
therefore  been  revised  to  more  clearly 
reinforce  the  Agency’s  intention  that 
such  “carve  outs”  are  prohibited.  It  now 
provides  that  a  holder  participates  in 
management  when  it  assumes  or 
manifests  responsibility  for  the  overall 
management  of  the  enterprise 
encompassing  the  day-to-day 
dicisionmaking  over  either  (A)  the 
enterprise’s  environmental  compliance 
or  (B)  all,  or  substantially  all,  of  the 
operational  aspects  of  the  enterprise 
other  than  environmental  compliance. 
'This  is  intended  to  ensure  that  a  holder 
who  is  effectively  functioning  as  the 
operational  manager  of  an  enterprise  is 
considered  to  be  “participating  in 
management,”  even  if  environmental 
matters  have  been  artiffcially  carved  out 
ffom  the  holder’s  decisioiun^ing 
control. 

In  addition,  the  revisions  to  the 
second  prong  are  also  intended  to  more 
clearly  provide  that  a  holder  whose 
activities  demonstrate  that  it  is 
functioning  as  a  manager  of  the 
enterprise,  regardless  of  how  the  holder 
has  chosen  to  characterize  its 
involvement,  is  “participating  in 
managemet”  within  the  meeining  of 


section  101(20)(A)  of  CERCLA.  A 
holder’s  involvement  in  ffnancial  or 
administrative  matters  does  not  rise  to  a 
level  of  management  participation  that 
will  void  the  exemption  because 
involvement  in  such  areas  does  not 
assume  the  functions  of  facility 
operations,  see,  e.g..  Fleet  Factors,  901 
F.2d  at  1556;  Guidice,  732  F.  Supp.  at  562, 
and  a  holder’s  ability  to  become 
involved  in  such  matters  is  preserved  in 
this  final  rule.  The  Agency  has  included 
in  the  second  prong  language  that  is 
intended  to  reinforce  the  distinction 
between  financial  and  administrative 
versus  operational  involvement,  so  as  to 
preclude  a  holder  from  terming  its 
involvement  as  merely  “financial”  when 
the  actual  functions  performed  by  the 
holder  are  operational  in  nature.  This 
additional  language  focuses  on  the 
functions  performed  by  the  holder,  and 
in  so  doing  the  rule  comports  with 
established  caselaw  which  focuses  on 
what  a  holder  actually  does  with  respect 
to  an  enterprise’s  management.  See,  e.g., 
Bergsoe,  910  F.2d  at  672  ("What  is 
critical  is  *  *  *  what  [the  holder)  did.”). 
Accordingly,  the  ffnal  rule  has  been 
revised  to  provide  that  a  holder 
performing  the  functions  of  a  plant 
manager,  operations  manager,  chief 
operating  officer,  chief  executive  officer, 
and  the  like,  is  considered  to  be 
involved  in  the  operational  aspects  of 
the  enterprise  and  participating  in 
management  under  section  101(20)(A). 
Involvement  in  the  ffnancial  or 
administrative  functions,  such  as  that  of 
a  credit  manager,  accounts  payable  or 
receivable  manager,  personnel  manager, 
controller,  chief  financial  officer,  and 
similar  functions  is  not  involvement  in 
the  “operational”  aspects  of  the 
enterprise  and  is  fully  consistent  with 
holding  indicia  of  ownership  primarily 
to  protect  a  security  interest.  Therefore, 
such  involvement  is  not  appropriately 
considered  participation  in  management 
that  would  void  the  exemption. 

Foreclosure 

Commenters  largely  supported  the 
proposed  rule’s  provisions  allowing  for 
foreclosure  without  loss  of  the 
exemption. 

Foreclosure  was  asserted  by  these 
commenters  to  be  a  holder’s  only 
remedy  in  the  case  of  an  inciu'able 
default  by  the  borrower  or  obligor.  The 
proposed  rule’s  provision  that 
foreclosiu'e  be  coupled  with  a 
requirement  for  resale  was  noted  by 
many  as  consistent  with  established 
commercial  lending  practices,  although 
there  was  some  disagreement  among  the 
commenters  on  the  specifics  of  the 
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requirements  governing  post-foreclosure 
offers  for  resale. 

A  sizable  minority  of  commenters 
objected  to  the  foreclosure  provisions  of 
the  proposed  rule,  however,  citing  both 
policy  and  legal  impediments  to  a 
holder’s  ability  to  foreclose  without- 
voiding  the  exemption.  These 
commenters  generally  concluded  that  a 
foreclosing  holder  is  the  “owner”  of  the 
encumbered  property  following 
foreclosure.  A  number  of  reasons  were 
put  forth  to  support  this  conclusion,  but 
conunon  to  all  was  the  position  that  a 
foreclosing  holder  surrenders  the 
interest  in  exchange  for  full  legal  title 
and  ownership  of  the  prop>erty.  The  legal 
authorities  often  cited  by  these 
commenters  to  support  Aeir  legal 
conclusion  that  the  exemption  is  lost 
upon  foreclosure  were  United  States  v. 
Maryland  Bank  &  Trust  Co.,  632  F.  Supp. 
573  (D.  Md.  1986],  and  Guidice  v.  BFG 
Electroplating  &  Manufacturing  Co.,  732 
F.  Supp.  556  {W.D.  Pa.  1989).  These 
commenters  also  disagreed  with  the 
Agency’s  use  of  other  cases  to  support 
the  assertion  that  a  holder  does  not 
necessarily  lose  the  exemption  upon 
foreclosure,  notably  In  re  T.P.  Long 
Chemical  Inc.  45  Bankr.  278  (N  JD.  Ohio 
1985]  and  United  States  v.  Mirahile,  15 
Envtl.  L.  Rep.  (Envtl.  L.  Inst]  20994  (E.D. 
Pa.  1985].  Other  commenters  argued  that 
a  foreclosing  holder  should  be 
considered  Uie  "owner  or  operator”  of 
the  foreclosed-on  facility  because  the 
borrower  has  been  dispossessed  of  the 
facility,  at  which  point  the  holder  is 
exercising  complete  control  over  the 
facility  and  over  its  ultimate  disimsition. 
It  was  also  suggested  that  if  foreclosure 
is  permitted,  it  should  be  coupled  with  a 
requirement  that  the  facility  be 
inspected. 

EPA  disagrees  that  the  cases  cited  by 
the  commenters  establish  a  "no 
foreclosure”  rule  under  section 
101(20](A].  In  Maryland  Bank  &  Trust, 
the  court  held  that  the  exemption  does 
not  apply  “to  a  former  mortgagee 
currently  holding  title  after  pui^asing 
at  a  foreclosure  sale,  at  least  when,  as 
here,  the  former  mortgagee  has  held  title 
for  nearly  four  year  *  *  632  F.  Supp. 

at  579  (emphasis  added]  (footnote 
omitted].  While  commenters  commonly 
cited  this  passage  to  mean  that  a 
foreclosing  holder  necessarily  loses  the 
exemption,  EPA  disagrees  that  this 
passage  establishes  a  perse  rule  against 
foreclosure.  A  close  reading  of  this 
passage  indicates  that  a  holder  may — 
but  does  not  necessarily — Closes  the 
exemption  upon  foreclosure.  In  fact,  the 
court  specifically  left  open  the  issue  of 
whether  a  foreclosing  holder 
automatically  becomes  the  “owner”  of  a 


facility  under  CERCIA,  and  specifically 
declined  to  consider  "the  issue  of 
whether  a  secured  party  which 
purchased  the  property  at  a  foreclosure 
sale  and  then  promptly  resold  it  would 
be  precluded  ^m  asserting  the  section 
101(20](A]  exemption.”  Id.  at  579  n.5. 

The  holding  of  Maryland  Bank  & 

Trust,  is  therefore  consistent  with 
allowing  foreclosure  under  certain 
circumstances  without  voiding  the 
exemption;  the  case’s  affirmative 
holding  is  simply  that  a  foreclosing 
holder  could  lose  the  exemption  by 
holding  onto  the  foreclosed-on  property 
for  an  extended  period  of  time  without 
making  any  attempt  to  promptly  sell  it 
The  circumstances  of  that  case 
indicated  to  the  court  that  the  property 
was  held  following  foreclosure  only  or 
primarily  to  protect  the  lender’s 
investment  interest  (in  contrast  to  Hs 
security  interest].  Id.  at  579. 

Commenters  also  criticized  the 
Agency’s  reliance  on  United  States  v. 
Mirahile,  supra,  on  the  basis  that  it  was 
poorly-argued,  pooriy-written,  or  that  it 
was  an  inappropriate  precedent  because 
it  had  been  rejected  by  other  courts 
considering  the  foreclosure  issue.  The 
concern  expressed  by  these  commenters 
was  that  permitting  foreclosure  would, 
in  the  words  of  the  Maryland  Bank  & 
Trust,  court,  "convert  CERCLA  into  a 
insurance  scheme  for  financial 
institutions.”  632  F.  Supp.  at  500.  These 
commenters  also  argu^  that  permitting 
foreclosure  would  result  in  a  windfall  to 
the  lender.  In  suppmrt  of  this  contention 
they  observed  that  the  value  of 
contaminated  property  will  likely  be 
less  than  the  borrower’s  outstanding 
debt,  which  would  leave  the  holder  with 
a  deficiency  on  the  loan.  However,  if 
foreclosure  is  permitted  and  the 
property  is  subject  to  a  taxpayer- 
financed  cleanup,  the  value  of  the 
property  will  be  increased  and  the 
holder  will  reap  a  windfall  profit  (the 
difference  between  the  property’s  value 
prior  to  and  following  cleanup).  ’These 
commenters,  like  the  Maryland  Bank  & 
Trust  court,  argued  that  a  private  gain  at 
public  expense  is  an  undesirable  public 
policy  outcome,  and  one  that  is 
inconsistent  with  the  purposes  of 
CERCLA.  The  commenters  argured  that 
in  no  other  circumstance  does  the 
government  guarantee  with  public 
money  that  a  holder  will  recoup  its 
entire  loan  where  the  value  of  loan 
collateral  has  been  diminished. 

EPA  agrees  with  the  commenters  that 
CERCLA  was  not  intended  to  be  an 
"insurance  scheme”  for  holders,  but 
disagrees  that  a  “no  foreclosure”  rule  is 
necessary  to  prevent  this  consequence. 
Under  most  laws  applicable  to 


foreclosing  holders,  any  surplus 
received  by  the  holder  from  sale  of  the 
foreclosed-on  property  (i.e.,  an  amount 
in  excess  of  the  debt  and  other  costs 
related  to  foreclosure  and  sale)  is 
required  to  be  returned  to  the  debtor, 
who  as  the  former  owner  or  operator  of 
the  facility  is  a  liable  party  from  whom 
the  Agency  can  recover  its  response 
costs.  In  addition,  as  noted  in  the 
preamble  to  the  proposed  rule,  EPA  will 
seek  to  recover  any  amount  by  which  a 
person  is  unjustly  enriched  by  a 
taxpayer-financed  cleanup.  See  56  FR 
28798,  28806  (June  24. 1991). 

EPA  also  disagrees  with  the 
commenters  that  the  Mirahile  decision 
establishes  as  “unlimited”  foreclosure 
rule  that  would  give  a  holder  free  reign 
to  be  an  "owner  or  operator”  without 
incurring  liability  for  its  actions,  or  that 
EPA  had  embraced  this  principle  in  the 
proposed  rule.  The  specific  holding  of 
Mirahile  which  is  relevant  to  this  issue 
is  that  a  holder  who  forecloses  and 
promptly  resells  the  property  is  acting 
consistently  with  the  exemption. 
Following  this  principle,  therefore,  the 
Agency’s  regulation  requires  that  a 
foreclosing  holder  who  acts  promptly  to 
sell  or  otherwise  divest  itself  of  the 
foreclosed-on  property  will  avoid 
liability  as  an  “owner”  after  foreclosure. 
Therefore,  foreclosure  without  any 
attempt  to  resell  the  secured  property  is 
inconsistent  with  Mirahile  and  this 
regulation. 

Commenters  critical  of  the  proposed 
rule’s  provisions  allowing  for 
foreclosure  also  cited  Guidice  v.  BFG 
Electroplating  Er  Manufacturing  Co., 
supra,  as  establishing  a  “no  foreclosure” 
rule.  The  Guidice  court  specifically  held 
that  “(wjhen  the  lender  is  the  successful 
purchaser  at  a  foreclosure  sale,  the 
lender  should  be  liable  to  the  same 
extent  as  any  other  bidder  at  the  sale 
would  have  been.”  732  F.  Supp.  at  563. 
While  EPA  agrees  that  the  holding 
appears  to  be  more  restrictive  than  in 
other  cases  construing  section 
101(20)(A],  EPA  disagrees  that  it 
establishes  a  firm  rule  that  a  holder 
becomes  the  owner  of  property 
immediately  upon  foreclosure.  A  close 
reading  of  the  case  indicates  that 
foreclosure  is  in  fact  permitted;  in 
Guidice  the  lender  became  the  oivner 
only  after  it  had  purchased  the  property 
at  the  foreclosure  sale.  The  court  view^ 
the  purchasing  holder  as  being  in  the 
same  position  as  any  other  purchaser  at 
the  foreclosure  sale,  and  therefore  liable 
in  the  same  manner  as  any  other  owner 
of  the  property.  'This  holding  is  not 
necessarily  inconsistent  with  the 
provisions  of  this  final  rule,  however. 
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This  regulation  provides  that  a 
foreclosing  holder  will  lose  the 
exemption  if  it  refuses  or  outbid  an  offer 
of  fair  consideration  for  the  property.  In 
the  situation  presented  in  Guidice,  the 
lender  presumably  outbid  an  offer  of 
fair  consideration  for  the  property: 
Although  this  is  not  explicit,  the  court's 
discussion  intimates  this  by 
characterizing  the  lender  as  the 
“successful”  bidder  at  the  sale, 
indicating  that  the  court  believed  that 
the  sale  was  the  result  of  a 
conunercially  reasonable  bidding 
process  in  which  there  were  other 
prospective  purchasers  for  the  property. 
If  in  fact  the  lender's  "successful”  bid  at 
the  foreclosure  sale  was  in  excess  of  fair 
consideration  for  the  property  (as 
defined  in  this  regulation],  the 
exemption  would  be  lost  because  the 
holder  would  have  outbid  (and  therefore 
rejected)  an  offer  of  fair  consideration 
for  the  property. 

Under  both  Guidice  and  this  rule,  a 
holder  does  not  lose  the  exemption 
merely  upon  foreclosure,  but  because  of 
post-foreclosure  actions  that  are 
inconsistent  with  those  of  a  person 
holding  ownership  indicia  primarily  to 
protect  a  security  interest.  In  Guidice, 
the  holder  became  a  liable  owner 
because  it  was  the  successful  bidder  at 
the  foreclosure  sale,  which  indicated  to 
the  court  that  the  ownership  indicia  in 
the  property  were  no  longer  held  to 
protect  its  security  interest.  Under  this 
rule,  the  result  would  be  the  same  if  the 
holder  outbid  (or  rejected),  the  offer  of  a 
person  at  the  foreclosure  sale  (or 
thereafter)  of  fair  consideration  for  the 
foreclosed-on  property.  To  the  extent 
that  Guidice  indicates  a  contrary  result, 
the  Agency  believes  that  it  is 
inconsistent  with  the  purposes  of  the 
section  101(20)(A)  exemption. 

It  was  pointed  out  by  the  commenters 
that  the  Guidice  court  read  the  holdings 
in  Maryland  Bank  Sr  Trust  and  Mirabile 
as  representing  a  “divergence  in  the 
case  law  as  to  whether  the  security 
interest  exemption  is  applicable  when  a 
secured  creditor  purchases  its  security 
interest  at  a  foreclosure  sale.”  Guidice, 
732  F.  Supp.  at  562.  On  this  basis,  the 
commenters  disagreed  with  the  Agency 
that  Maryland  Bank  Sr  Trust  could  be 
used  as  support  for  the  proposition  that 
foreclosure  is  permitted,  and  further 
asserted  that  Guidice  and  Maryland 
Bank  &  Trust  form  a  majority  rule  that 
foreclosure  is  inconsistent  with  the 
exemption. 

As  discussed  previously,  EPA  does 
not  agree  that  these  cases  must  be  read 
as  being  incompatible  or  that  they 
necessarily  represent  a  “divergence”  in 
the  case  law.  EPA  believes  that  the 


cases  are  not  inconsistent  with  a  rule 
under  which  a  foreclosing  holder  which 
seeks  to  divest  itself  promptly  of 
foreclosed-on  property  acts  consistently 
with  the  exemption,  and  one  that  does 
not  do  so — or  that  otherwise  manifests 
an  intent  to  hold  the  property  for 
investment  purposes — risks  losing  the 
exemption.  In  Maryland  Bank  S'  Trust 
(in  which  the  holder  was  found  to  have 
lost  the  exemption  post-foreclosure) 
there  was  no  evidence  of  any  attempt  to 
sell  or  otherwise  divest  the  property;  in 
Mirabile  (in  which  the  holder  was  found 
to  have  retained  the  exemption  post¬ 
foreclosure]  the  property  was  promptly 
resold;  and  in  Guidice  (in  which  the 
holder  was  found  to  have  lost  the 
exemption)  the  holder  apparently  outbid 
other  bidders  offering  a  fair  price  for  the 
foreclosed-on  property.  In  none  of  these 
cases  was  the  holder  held  to  be  an 
“owner”  of  property  immediately  upon 
foreclosure,  which  is  consistent  with  the 
provisions  of  this  rule. 

EPA  believes  that  this  is  a  correct 
result  because  acquisition  of  legal  or 
equitable  title,  even  when  acquired  by 
foreclosure,  is  consistent  with  the 
wording  of  the  exemption:  Section 
101(20](A)  provides  that  a  holder  may 
maintain  indicia,  or  evidence,  of 
ownership  in  a  facility,  without  being  an 
“owner”  for  purposes  of  CERCLA. 
Neither  the  statute  nor  the  legislative 
history  define  or  establish  a  quantum  of 
ownership  indicia  (either  as  a  minimum 
or  maximum)  for  purposes  of  the 
exemption.  In  fact,  there  are  no 
restrictions  of  any  sort  imposed  by 
section  101(20)(A)  on  the  type,  extent,  or 
quality  of  the  indicia  of  ownership  that 
may  be  held.  The  nature  of  the 
ownership  indicia — whether  the  indicia 
are  evidence  of  equitable  or  legal  title, 
or  of  some  other  interest  recognized  as 
evidence  of  ownership,  or  whether  the 
indicia  are  held  prior  to  or  following 
foreclosure — is  irrelevant;  the  only 
limiting  qualification  on  the  ownership 
indicia  is  that  they  must  be  held  as 
protection  for  a  security  interest.  See 
Mirabile,  15  Envtl.  L  Rep.  (Envtl.  L. 

Inst.)  at  20996  (“regardless  of  the  nature 
of  the  title”  held  or  acquired  by  a  holder, 
what  matters  is  whether  it  is  held  to 
protect  a  security  interest). 

Finally,  commenters  asserted  that  the 
Agency's  citation  of  In  re  T.P.  Long 
Chemical  Co.,  supra,  as  support  was 
erroneous  because  T.P.  Long  is  a 
bankruptcy  case  that  does  not  involve  a 
security  interest.  While  the  commenters 
are  correct  in  pointing  out  that  T.P.  Long 
was  a  matter  in  bankimptcy,  the  case  is 
relevant  because  the  issue  of  the  scope 
of  the  CERCLA  security  interest 
exemption  was  discussed  in  that  case  as 


it  related  to  foreclosure.  The  T.P.  Long 
court  found  "that  even  if  [the  lender] 
had  repossessed  its  collateral  pursuant 
to  its  security  agreement  it  would  not  be 
an  ‘owner  or  operator'  as  defined  under 
CERCLA.  The  term  owner  or  operator  is 
defined,  in  relevant  part,  in  section 
101(20)(A)  of  CERCLA  [which  provides 
an  exemption  for  holders  of  a  security 
interest.)  The  only  possible  indicia  of 
ownership  that  can  be  attributed  to  [the 
lender]  is  that  which  is  primarily  to 
protect  its  security  interest.”  45  Bankr. 
at  286-89  (footnote  omitted).  Therefore, 
EPA  disagrees  that  T.P.  Long  is  not 
relevant  for  purposes  of  understanding 
the  scope  of  section  101(20)(A),  and  the 
case  is  another  example  of  judicial 
opinion  that  foreclosure  does  not 
necessarily  void  the  exemption. 

Therefore,  because  the  few  courts  to 
consider  the  meaning  of  section 
101(20)(A)’s  security  interest  exemption 
have  not  made  loss  of  the  exemption  an 
automatic  consequence  of  foreclosure, 
the  Agency  believes  the  approach  taken 
in  this  rule  is  fully  consistent  with  the 
caselaw.  Regardless  of  the  nature  of  the 
ownership  indicia  that  are  held,  the 
critical  inquiry  for  this  rule  is  whether 
the  property  continues  to  be  held  as 
protection  for  a  security  interest. 
Established  caselaw  indicates  that,  in 
the  post-foreclosure  context,  whether 
the  indicia  continue  to  be  held  to  protect 
a  security  interest  may  be  determined 
by  referring  to  the  specific  actions  of  the 
holder.  The  answer  provided  by  these 
cases  is  that  a  foreclosing  holder  loses 
the  exemption  if  it  does  not  act  to  sell  or 
otherwise  divest  the  property  promptly 
upon  foreclosure,  or  if  it  purchases  the 
property  itself  at  the  foreclosure  sale 
where  fair  consideration  is  offered  by 
another  qualified  bidder,  or  otherwise 
holds  the  property  as  an  investment  or 
for  purposes  other  than  primarily  to 
protect  a  security  interest.  Accordingly, 
this  rule  incorporates  these  standards 
and  establishes  them  as  criteria  for 
making  this  determination  in  a 
nationally  consistent  manner. 

Requirement  to  Offer  Property  for  Sale 
After  Foreclosure 

Several  commenters  expressed 
concerns  about  the  proposed  rule's 
provisions  requiring  that  a  holder  must 
list  property  for  sale  following 
foreclosure.  Some  argued  that  it  is  not 
always  in  a  holder's  best  interests  to  try 
to  sell  property  that  has  been  foreclosed 
upon.  Other  lender  commenters 
disagreed,  arguing  that  the  only  reason 
that  a  holder  would  foreclosure  is  if  the 
property  would  be  resold  at  a  later  date 
so  as  to  recoup  the  outstanding  money 
obligation.  Still  other  commenters 
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suggested  that  all  holders  are  never 
"owners”  of  property  following 
foreclosure  because  banking  regulations 
applicable  to  some  lenders  limit  the 
amount  of  time  that  property  can  be 
held.  Still  other  commenters  stated  that 
there  should  be  no  requirement  of  any 
kind  for  a  foreclosing  holder  to  sell  or 
otherwise  dispose  of  foreclosed-on 
property. 

Numerous  other  commenters  took  a 
contrary  view  and  supported  the 
proposed  rule’s  post-foreclosure 
requirement.  These  commenters 
advocated  the  specification  of  minimum 
criteria  for  advertising  foreclosed-on 
property  because  it  created  an  objective 
"bright  line”  test  for  determining 
w'hether  a  foreclosing  holder  continues 
to  hold  indicia  of  ownership  to  protect 
the  security  interest  in  the  post¬ 
foreclosure  context,  and  therefore  to 
avoid  liability  as  an  "owner  or 
operator". 

EPA  agrees  that  this  provision 
establishes  an  objective,  bright  line  test, 
and  disagrees  that  there  is  no  support  in 
the  caselaw  for  requiring  a  foreclosing 
holder  to  act  to  sell  or  otherwise  divest 
itself  of  foreclosed-on  property. 
Commenters  that  both  supported  and 
disagreed  with  this  provision  based 
their  position  on  the  same  assumption: 
that  the  only  reason  that  a  holder  would 
foreclose  consistent  with  the  exemption 
is  to  then  resell  or  otherwise  divest  the 
property  so  as  to  recoup  the  outstanding 
loan  amount,  an  assumption  that  the 
Agency  accepts.  It  is  only  by 
undertaking  to  sell  or  otherwise  divest 
foreclosed-on  property  that  the 
"ownership  indicia”  held  by  a  holder 
after  foreclosure  are  considered  held 
"primarily  to  protect  a  security  interest.” 
Compare  United  States  v.  Maryland 
Bank  &•  Trust,  supra  (holder  that  made 
no  attempt  to  sell  foreclosed-on  property 
for  four  years  after  foreclosure  held  to 
have  voide  dthe  exemption],  with 
United  States  v.  Mirabile,  supra  (holder 
that  divested  foreclosed-on  property 
within  four  months  held  to  have  acted 
consistently  with  the  exemption). 
Therefore,  a  requirement  that 
foreclosed-on  property  be  offered  for 
sale  or  other  divestiture  is  a  necessary 
component  of  this  rule,  and  it  is 
additionally  necessary  that  this  rule 
specify  with  clarity  how  a  foreclosing 
holder  can  meet  this  requirement. 

EPA  disagrees  that  banking 
regulations  that  place  a  limit  on  the 
length  of  time  property  may  be  held  by  a 
regulated  banking  institution  are 
inconsistent  with  this  provision.  First, 
banking  regulations  cover  only  some, 
but  not  all,  holders  subject  to  CERCLA. 
Therefore,  such  regulations  do  not 


address  all  persons  subject  to  this  rule. 
Second,  a  requirement  Aat  foreclosed- 
on  property  be  offered  for  resale  or 
other  divestiture  in  order  to  maintain 
consistency  with  section  101(20)(A}  of 
CERCLA  is  not  inconsistent  with 
regulations  promulgated  under  other 
statutes  that  limit  the  time  that  property 
may  be  held  by  certain  regulated 
financial  institutions.  So  long  as  the 
foreclosed-on  property  is  offered  for 
resale  or  other  divestiture  as  provided  in 
this  rule,  there  is  no  limit  on  the  length 
of  time  that  the  property  may  be  held 
(provided  that  no  offers  of  fair 
consideration  are  tendered). 

Furthermore,  no  commenter  suggested 
that  the  requirement  to  sell  or  divest 
foreclosed-on  property  was  inconsistent 
with  any  other  regulation  or  rule  of  law, 
nor  could  the  Agency  find  such  a 
requirement. 

Other  comments  dealing  with  this 
provision  addressed  the  specihc 
requirements  for  listing  foreclosed-on 
property  to  be  sold.  One  commenter 
suggested  that  the  proposed  rule's 
specific  provisions  for  selling 
foreclosed-on  property  should  be 
deleted  in  favor  of  a  general  reguirement 
that  a  holder  should  make  reasonable 
attempts  to  divest  foreclosed-on 
property  in  a  reasonably  prompt 
manner.  Other  commenters  suggested 
numerous  variations  on  this  theme. 
These  commenters  stated  that  the 
proposed  rule’s  provisions  were  not 
appropriate  for  a  wide  (and  sometimes 
inconsistent)  variety  of  reasons, 
including:  That  listing  properties  with  a 
broker  is  difficult  or  is  not  a  normal 
practice;  that  listing  with  a  broker  is  a 
normal  practice,  but  that  print 
advertising  of  foreclosed-on  property  is 
not;  that  listing  with  a  broker  is  not  a 
normal  practice,  but  that  “in-house 
marketing”  is  common  and  should  be 
acceptable;  and  so  on.  One  commenter 
suggested  that,  to  accommodate  the 
enormous  range  of  types  of  known  and 
unknown  properties  potentially 
contaminated  by  improper  hazardous 
waste  disposal  practices,  compliance 
with  the  proposed  rule’s  provisions 
should  be  just  one  way  of  affirmatively 
establishing  consistency  with  the 
exemption,  and  that  other  reasonable 
and  commercially  valid  methods  by 
which  to  market  property  should  be 
permitted  on  a  case-by-case  basis. 

EPA  generally  agrees  with  the 
commenters  that  there  are  numerous 
methods  by  which  properties  may  be 
listed  for  sale  or  other  divestiture  in  a 
commercially  reasonable  manner 
following  foreclosure,  any  of  which  may 
be  appropriate  to  establish  that  the 
holder’s  taking  of  title  or  right  to  control 


disposition  by  foreclosure  is  consistent 
with  holding  indicia  of  ownership 
primarily  to  protect  a  security  interest. 
Therefore,  EPA  accepts  the  position  of 
the  commenters  and  has  revised  the 
Hnal  rule  to  permit  holders  to  use 
commercially  reasonable  means  for 
resale  or  divestiture  following 
foreclosure  to  establish  consistency  with 
section  101(20)(A].  Therefore,  this  final 
rule  contains  both  a  general  requirement 
that  a  foreclosing  holder  sell  or 
otherwise  divest  foreclosed-on  property 
in  a  reasonably  expeditious  manner, 
taking  all  facts  and  circumstances  into 
account,  as  well  as  an  alternative 
“bright  line”  method  by  which  the 
holder  may  be  assured  of  complying 
with  the  general  requirement. 

While  the  final  rule  will  not  specify 
particular  steps  that  a  holder  must  take 
in  every  instance  in  order  to  establish 
that  this  general  requirement  is  satisfied, 
so  as  to  establish  clear  liability  rules  the 
proposed  rule’s  provision  that  a 
foreclosing  holder  must  publicly  list  the 
property  as  being  for  sale  or  disposition 
within  twelve  months  of  foreclosure  will 
be  retained  as  an  alternative  method  for 
holders  to  easily  and  clearly  show 
consistency  wi^  the  exemption. 
Compliance  with  this  alternative 
provision  will  be  considered  to  be  clear 
and  unambiguous  evidence  that  a 
foreclosing  holder  is  acting  consistently 
with  the  exemption  in  the  post¬ 
foreclosure  context.  Whether  the  holder 
uses  the  “bright  line”  marketing 
provisions,  or  uses  other  means  to  divest 
itself  of  the  foreclosed-on  facility,  the 
holder  must,  within  90  days  of  receipt, 
act  upon,  or  not  reject  or  outbid,  a 
written  bona  fide  full-value  offer  for  the 
property  at  any  time  after  six  months 
following  foreclosure,  in  order  to  retain 
the  exemption. 

Other  comments  that  were  received 
on  this  issue  focused  on  the  post¬ 
foreclosure  time  periods  established  by 
the  proposed  rule.  Most  commenters 
addressing  this  issue  argued  that  the 
twelve-month  period  within  which  the 
foreclosed-on  property  must  be  offered 
for  sale  or  other  disposition  should  not 
begin  to  run  until  all  legal  impediments 
to  transferring  title  have  been  removed 
(for  example,  by  extinguishing 
redemption  rights)  and  marketable  title 
is  obtained.  Other  commenters 
suggested  that  the  rule  should  provide  a 
strict  defintion  of  “foreclosure,”  so  that 
the  twelve-month  time  period  can  be 
more  easily  calculated.  These 
suggestions  were  considered  necessary 
by  these  commenters  because  a 
foreclosing  holder  risked  losing  the 
exemption  if  the  time  limits  specified  in 
the  proposed  rule  were  not  satisfied:  A 
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holder  could  take  all  the  steps  required 
by  the  rule,  but  miscalculate  the  running 
of  the  twelve-month  period  by  a  single 
day.  which  would  result  in  the  unfair 
imposition  of  liability  under  the 
proposed  rule. 

EPA  agrees  that  the  twelve-month 
time  period  should  not  begin  to  run  until 
the  holder  may  legally  offer  the 
foreclosed  on  property  for  sale.  Because 
the  section  101(20)(A)  exemption  applies 
to  both  real  and  personal  property, 
however,  and  because  redemption  rights 
and  other  issues  relating  to  the  ability  of 
a  holder  to  legally  seek  to  have 
foreclosed-on  property  offered  for  sale 
will  necessarily  vary  from  property  to 
property  and  from  jurisdiction  to 
jurisdiction,  it  is  inappropriate  for  this 
rule  to  specify  a  strict  rule  that  is 
applicable  in  every  case  for  determining 
when  property  has  been  foreclosed  on. 
or  when  the  foreclosed-on  property  is 
able  to  be  legally  offered  for  sale  by  the 
holder.  Such  a  provision  could  result  in 
the  twelve-month  period  beginning  to 
run  before  foreclosure  was  actually 
completed  or  before  the  property  could 
be  legally  offered  for  sale  in  some 
instances,  thereby  unfairly  prejudicing 
the  rights  of  the  holder  and/or  the 
borrower.  In  other  instances  the  time 
period  might  not  begin  until  well  after 
such  imp^iments  were  removed, 
thereby  resulting  in  an  inconsistent 
application  of  this  rule.  Therefore,  EPA 
believes  that  a  general  requirement  that 
foreclosed-on  property  must  be  offered 
for  sale  within  twelve  months  of 
foreclosure,  where  the  period  begins  to 
run  from  the  time  that  the  holder  may 
legally  offer  the  property  for  sale,  is  an 
appropriate  standard  that  fully 
encompasses  the  legal  and  property- 
specific  variations  with  which  a  holder 
may  be  faced  when  preparing  a  facility 
for  sale.  However,  in  order  to  establish 
that  the  holder  is  acting  to  divest  the 
property  in  a  reasonably  prompt  manner 
following  foreclosure,  the  holder  must 
be  acting  diligently  to  acquire 
marketable  title  following  foreclosure. 

In  addition,  because  the  twelve-month 
provision  is  no  longer  an  absolute 
requirement  for  establishing  consistency 
with  the  exemption,  a  holder  may  still 
be  able  to  show  that  it  has  acted 
consistently  with  the  exemption  even 
though  it  may  have  missed  the  12-month 
"deadline.”  The  final  rule  permits  a 
holder  to  establish  that  the  foreclosed- 
on  property  was  offered  for  sale  in  a 
reasonably  expeditious  manner 
following  foreclosure,  irrespective  of  the 
12-month  deadline.  Therefore,  frxing  a 
date  certain  for  when  a  “foreclosure" 
occurs  is  not  as  critical  for  purposes  of 


compliance  with  the  final  rule  as  it  may 
have  been  under  the  proposed  rule. 

Definition  of  "Fair  Consideration" 

Several  commenters  who  addressed  a 
lender's  post-foreclosure  activities 
focused  on  the  proposed  rule's  definition 
of  “fair  consideration.”  Some  expressed 
a  concern  that  the  rule's  specific 
provisions  did  not  adequately  permit  the 
terms  of  a  bid  to  be  considered  by  a 
holder  in  evaluating  whether  the  bid 
was  appropriate  and  acceptable.  This 
was  assert  to  have  the  efiect  of 
requiring  a  lender  to  accept  an 
unsatisfactory  bid  in  order  to  remain 
within  the  exemption,  even  though  the 
bid  might  contain  conditions  that  are 
unacceptable  to  the  holder  (such  as 
requirements  for  indemnification 
agreemnts.  non-cash  offers,  “bundled” 
offers  in  which  a  single  bid  for  several 
properties  is  offered  that,  taken  as  a 
whole,  is  unacceptable  but  which  would 
satisfy  the  outstanding  loan  balance, 
etc.).  Most  commenters  that  raised  this 
issue  suggested  that  the  appropriate 
reference  was  to  an  “all  cash”  offer  for 
the  property. 

Other  commenters  were  concerned 
that  the  definition  of  “fair 
consideration”  was  different  than  the 
property's  “fair  market  value,”  and  that 
fluctuating  real  estate  values,  poor  loan 
decisions,  and  other  factors  may  mean 
that  the  property's  value  on  the  open 
market  (and  any  reasonable  price  that 
would  be  offered)  could  either  be  in 
excess  of  or  less  than  the  outstandiiig 
obligation  owed  to  the  holder,  in  short, 
the  outstanding  loan  obligation  may 
bear  no  relationship  to  the  property's 
value.  Conversely,  other  commenters 
pointed  out  that  there  may  be  other 
secured  creditors  or  lien  holders  to 
which  the  foreclosing  holder  owes  a 
duty  to  obtain  the  hipest  fair  market 
value  for  the  property.  Moreover,  this 
duty  may  also  be  owed  to  the  borrower 
or  obligor  whose  property  has  been 
foreclosed  upon. 

These  commenters  argued  that  the 
proposed  rule  would  require  a 
foreclosing  holder  to  accept  an  ofier 
that,  while  greater  than  the  foreclosing 
holder's  outstanding  obligation,  is  less 
than  the  property's  fair  market  value. 
This  could  require  the  foreclosing  lender 
to  breach  obligations  owed  to  other 
creditors  and/or  the  borrower  to  seek 
the  highest  value  for  the  foreclosed-on 
property  at.  for  example,  the  foreclosure 
sale,  or  risk  voiding  the  exemption. 
Therefore,  according  to  some  of  these 
commenters,  the  appropriate  value  for 
“fair  consideration”  is  not  the  amount 
that  is  owed  to  the  foreclosing  holder, 
but  the  amount  that  the  property  will 
'  bring  at  sale  (i.e.,  its  fair  maricet  value). 


or  some  other  amount  that  the  holder  is 
required  to  obtain  under  law. 

Other  commenters  were  concerned 
about  the  potential  windfall  that  a 
holder  could  obtain  where  the  value  of 
the  secured  asset  was  less  than  the 
outstanding  obligation  (for  example, 
where  the  loan  was  imdercollateralized, 
or  where  the  value  of  the  property 
dropped  due  to  market  conditions  or 
contamination).  In  such  circumstances, 
the  proposed  ride's  definition  would 
allow  holders  td  reject  any  and  all  ofiers 
that,  while  equal  to  or  greater  than  the 
property's  fair  market  value,  were  less 
than  the  outstanding  obligation.  This 
would  permit  a  holder  to  retain  the 
property  until  cleaned  up  (likely  at  the 
government's  initiative  and  at  public 
expense).  At  this  point,  the  property’s 
market  value  worild  have  been 
enhanced  by  the  cleanup,  which  would 
then  result  in  a  windfall  to  the  holder  by 
effectively  “guaranteeing"  the  loan. 

EPA  agrees  that  the  proposed  rule's 
formulation  of  “fair  consideration” 
could  be  read  to  Inappropriately  require 
a  foreclosing  holder  to  breach  duties 
owed  to  other  parties,  or  to  require 
acceptance  of  otherwise  unreasonable 
offers.  However,  this  was  not  the 
Agency’s  intent  in  proposing  this 
provision.  EPA’s  intent  was  to  determine 
whether  the  foreclosing  holder  was 
maintaining  its  ownership  indicia  in  the 
property  for  investment  purposes,  or 
whether  the  holder  was  continuing  to 
protect  its  security  interest.  The 
proposed  rule  sou^t  to  do  this  by 
specifying  that  the  rejection  of  ofiers 
equal  to  or  in  excess  of  die  outstanding 
obligation  would  be  evidence  that  the 
foreclosing  party  was  no  longer 
maintaining  ownership  indicia  primarily 
to  protect  a  security  interest,  on  the 
theory  that  the  rejection  of  such  offers 
indicated  that  the  holder  was  interested 
in  gaining  something  other  than 
recovery  of  the  loan  or  odier  obligation. 
In  addition,  EPA  did  not  intend  for 
holders  to'accept  offers  that  contained 
unreasonable  terms  and  conditions, 
such  as  non-cash  ofiers,  “bundled” 
offers,  etc.  EPA  agrees  with  the 
commenters  that  the  proposed  definition 
did  not  clearly  convey  this  intent,  and 
the  final  rule  has  been  modified  to  make 
this  clear. 

In  addition,  EPA  agrees  that  the 
proposed  rule’s  definition  of  “fair 
consideration” — ^which  focused  solely 
on  the  outstanding  obligation  owed  to 
the  holder — could  result  in  the  holder 
being  required  to  accept  an  offer  fully 
satisfying  the  lender's  outstanding 
obligation  for  the  property,  even  though 
the  offer  did  not  satisfy  the  full  amount 
that  the  holder  might  be  obligated  to 
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obtain.  To  address  this  problem,  some  of 
the  commenters  suggested  that  the 
appropriate  definition  of  “fair 
consideration"  is  the  property’s  “fair 
market  value,”  which  is  ascertained 
when  the  subject  property  is  offered  for 
sale  in  a  commercially  reasonable 
manner.  In  the  proposed  rule,  EPA 
contemplated  that  the  resale  of 
repossessed  or  foreclosed-on  property 
would  be  conducted  in  a  commercially 
reasonable  manner,  and  that  such  a  sale 
would  be  sufflcient  for  the  holder  to 
recover  the  outstanding  obligation  on 
the  theory  that  the  holder  had  properly 
collateralized  its  loan.  The  Agency  was 
also  concerned,  however,  that 
fluctuating  market  conditions  might 
make  it  difficult  to  determine  the 
property’s  fair  market  value  at  any  given 
time.  For  this  reason  the  Agency 
proposed  that  an  easily  discemable 
value — the  outstanding  obligation — 
serve  as  an  easily-identifiable  baseline 
reference  for  whether  offers  for  the 
foreclosed-on  property  were  reasonable. 
The  comments  have  indicated,  however, 
that  the  debnition  as  formulated  in  the 
proposed  rule  required  some 
modification. 

As  noted  above,  the  Agency’s  intent 
regarding  this  aspect  of  the  regulation  is 
to  determine  when  a  holder  is 
inappropriately  rejecting  offers  for 
foreclosed-on  property  or  is  otherwise 
improperly  continuing  to  maintain 
foreclosed-on  property,  so  as  to  address 
the  “investment”  issues  raised  by  the 
Maryland  Bank  Sr  Trust  court.  These 
issues  are  unique  to  CERCLA  because  of 
the  special  meaning  and  application  of 
the  security  interest  exemption.  The  key 
issue  for  the  Agency  is  whether  the 
foreclosing  holder  is  seeking  an  amount 
greater  than  that  which  it  is  entitled  or 
otherwise  obliged  to  obtain  (i.e.,  an 
“investment”  and  not  a  security 
interest).  In  this  respect,  the  determining 
factor  is  the  point  at  which  the  holder — 
at  the  foreclosure  sale  or  thereafter — 
rejects  an  amount  greater  than  that 
which  it  is  entitled.  If  the  foreclosed-on 
property  is  truly  serving  as  security  for 
the  loan  or  other  obligation,  then  the 
holder’s  interest  in  the  property  is 
limited  to  this  amount.  Once  that  debt  is 
satisfied,  the  holder  should  have  no 
further  interest  in  the  property. 
Therefore,  evidence  that  the  holder  is 
seeking  a  greater  amount  (by  rejecting 
bids  of  fair  consideration,  or  outbidding 
others  offering  the  fair  consideration  at 
the  foreclosure  sale,  or  by  failing  to  act 
upon  such  an  offer)  indicates  that  it  has 
an  interest  in  the  property  beyond 
satisfaction  of  the  debt  (i.e.,  an 
investment  interest  in  the  property),  and 


is  therefore  no  longer  protected  by  the 
exemption. 

A  holder’s  acceptance  of  an  amount 
that  is  different  than  that  to  which  it  is 
entitled  (where,  for  example,  the  fair 
market  value  of  the  property  is  less  than 
the  outstanding  obligation,  or  where  it 
receives  offers  in  excess  of  the 
outstanding  obligation)  is  not  evidence 
of  an  investment  interest,  and  neither  is 
a  holder’s  rejection  of  an  amount  less 
than  that  to  which  it  is  entitled.  It  is  only 
where  the  foreclosing  holder  seeks  an 
amount  greater  than  this  is  it  clear  that 
the  holder  is  not  maintaining  its 
ownership  indicia  primarily  to  protect  a 
security  interest.  In  this  circumstance, 
the  holder  should  not  be,  and  is  not, 
protected  by  the  section  101(20)(A) 
exemption.  Accordingly,  the  relevant 
benchmark  for  purposes  of  determining 
consistency  with  the  exemption  is  the 
amount  owed  by  the  borrower. 

The  comments  indicated  that  the 
proposed  rule’s  formulation  of  fair 
consideration  was  deficient  because  the 
foreclosing  holder  may  in  some 
circumstances  be  obligated  by  law  to 
obtain  an  amount  higher  than  the 
amount  the  holder  is  owed,  because  of 
obligations  owed  to  jimior  or  senior 
creditors,  the  borrower,  etc.  EPA  agrees 
that  the  rejection  at  the  foreclosure  sale 
or  thereafter  of  a  bid  or  offer  for  the 
property  that  is  equal  to  or  greater  than 
the  amoimt  owed  to  the  foreclosing 
holder  should  not  be  considered 
evidence  of  an  investment  interest 
where  the  bid  or  offer  is  less  than  the 
amount  that  the  foreclosing  holder  is 
under  a  duty  imposed  by  law  to  attempt 
to  obtain.  EPA  agrees  that  in  such 
circumstances  a  foreclosing  holder  does 
not  display  an  investment  interest  in  the 
property  when  it  rejects  such  offers,  and 
continues  to  hold  indicia  of  ownership 
primarily  to  protect  a  security  interest. 

'Therefore,  this  ffnal  rule  allows  the 
foreclosing  holder  to  reject  offers  of  an 
amount  less  than  that  which  the  holder 
is  obliged  by  law  to  obtain.  Finthermore, 
the  final  rule  has  been  modified  to 
reflect  that  “fair  consideration” — which 
is  that  amount  necessary  to  recover  the 
“security  interest”  in  the  property — may 
vary  depending  on  the  seniority  of  the 
loan  or  other  obligation  at  issue. 
Specifically,  a  junior  creditor  may  be 
required  to  outbid  senior  creditors  in 
order  to  recover  the  value  of  its  loan  or 
other  obligation.  The  definition  of  fair 
consideration  therefore  distinguishes 
between  what  junior  and  senior 
creditors  may  bid  or  accept  for  purposes 
of  maintaining  the  exemption. 

EPA  also  shares  the  commenters' 
concerns  about  the  “windfall”  that  a . 
holder  might  obtain  as  the  result  of  a 


publicly-financed  cleanup,  and  believes 
the  public  should  be  recompensed  for 
any  excess  value  that  a  foreclosing 
holder  might  obtain  as  the  resiilt  of  a 
government  cleanup  of  the  secured 
property.  Therefore,  in  appropriate 
situations,  the  United  States  will  seek  to 
recover  any  windfall  or  excess  amount 
by  which  a  person  is  unjustly  enriched 
by  means  of  a  taxpayer-fimded  cleanup. 
(See  Effect  of  CERCLA  Lien  and 
“Equitable  Reimbursement”  of  the 
Agency  for  Taxpayer-Financed 
Cleanups,  infra.) 

To  address  these  comments,  the  final 
rule  has  been  modified  to  define  “fair 
consideration”  as  a  cash  amoimt  that 
represents  a  value  equal  to  or  greater 
than  the  outstanding  obligation  owed  to 
the  holder  (including  the  fees,  penalties, 
and  other  charges  incurred  by  the  holder 
in  connection  with  the  property), 
including  the  amounts  owed  to  other 
creditors  with  interests  in  the  property. 
The  final  rule  also  takes  into  account 
other  actions  a  holder  may  be  required 
to  take  a  void  liability  under  other  law 
that  affect  the  amount  that  the  holder 
may  be  required  to  obtain,  or  the 
manner  in  which  the  holder  offers  the 
property  for  sale.  These  changes  ensure 
that  the  rule’s  provisions  defi^ng  when 
the  sale  or  disposition  of  property  is 
consistent  with  the  CERCLA  security 
interest  exemption  will  not  conflict  with 
principles  of  commercial  law  governing 
the  manner  in  which  such  sales  are 
required  to  be  or  are  ordinarily 
conducted.  More  importantly  for 
purposes  of  CERCLA,  the  definition  of 
“fair  consideration”  provides  a  bright- 
line  test  for  determining  whether  the 
foreclosing  holder  has  primarily  an 
investment  or  other  non-security  interest 
in  the  property,  or  whether  the  holder’s 
post-foreclosure  activities  indicate  that 
it  is  continuing  to  maintain  its 
ownership  indicia  in  the  property 
primarily  to  protect  a  security  interest. 

A  final  question  commenters  raised 
regarding  foreclosure  is  whether  the 
please  “plus  any  unpaid  interest  and 
penalties  (whether  arising  before  or 
after  foreclosure),  plus  all  reasonable 
and  necessary  costs,  fees,  or  other 
charges  incurred  by  the  holder  incident 
to  foreclosure,  retention,  •  *  etc.,  in 
the  definition  of  “fair  consideration,” 
included  particular  types  of  fees  or 
charges,  such  as  “unrecovered  costs 
incurred  by  the  lender  in  enforcing  the 
secured  obligation,”  ’‘premiums,”  “late 
charges,”  costs  incurred  by  the  holder  to 
prepare  the  facility  for  resale  (including 
site  remediation),  and  other  fees  or 
charges  for  which  the  borrower  would 
be  liable  to  the  holder.  The  general 
phrase  cited  was  used  by  the  Agency  in 


18366  Federal  Register  /  Vol.  57,  No.  83  /  Wednesday,  April  29,  1992  /  Rules  and  Regulations 


the  proposed  rule  to  address  the  fact 
that  the  amount  owed  by  the  borrower 
to  the  holder  is  not  necessarily  limited 
to  the  outstanding  principal,  but  also 
includes  a  variety  of  other  fees,  charges, 
and  other  costs  incurred  by  the  holder. 
The  deHnition  does  not  (and  could  not) 
specify  each  and  every  incurrence  of  an 
amount  in  excess  of  the  principal. 

Rather,  this  provision  of  the  nile  is 
intended  to  cover  those  additional 
amounts  beyond  the  principal  that  the 
borrower  is  legally  obliged  to  pay  to  the 
holder  to  discharge  the  debt  owed,  less 
the  net  revenues  received  by  the  holder 
from  maintaining  the  business  activities 
at  the  facility.  Therefore,  this  provision 
has  been  retained  in  the  final  rule. 

Post-Foreclosure  ‘“Operation"  of  a 
Facility  by  a  Holder 

The  proposed  rule  contained  a 
provision  that  a  foreclosing  holder 
could,  “without  incurring  liability  *  •  * 
retain  and  continue  functioning  ^e 
enterprise”  pending  sale  or  other 
disposition  of  the  facility.  Several 
commenters  objected  on  both  policy  and 
legal  grounds  to  the  apparent  ability  of  a 
lender  to  operate  a  facility  without 
voiding  the  exemption,  since  in  their 
view  operation  of  a  facility  necessarily 
requires  participation  in  the 
management  of  the  facility.  This 
provision  of  the  proposed  rule  was 
therefore  assert^  to  be  inconsistent 
with  the  plain  meaning  of  the  term 
“without  participating  in  the 
management”  of  a  facility. 

These  commenters  argued  that  it  was 
impossible  as  a  practical  matter  for  any 
person  who  “continuejs]  functioning  the 
enterprise"  to  avoid  also  “participating 
in  the  management”  of  the  facility. 
Furthermore,  these  commenters  argued 
that  a  holder  who  is  “functioning  the 
enterprise”  is  also  acting  as  the 
“exclusive  manager”  of  a  facility,  which 
is  equivalent  to  being  an  “operator”  of  a 
facility.  Acting  as  the  manager  of  a 
facility  is  sufficient  to  void  the 
exemption  under  the  proposed  rule's 
general  test  of  management 
participation.  Therefore,  it  was  argued 
that  this  provision  obliterated  all 
meaning  from  the  term  “without 
participating  in  management.” 

Commenters  who  objected  to  this 
provision  based  their  opposition 
primarily  on  legal  grounds,  but  they  also 
asserted  that  allowing  a  foreclosing 
holder  to  operate  a  facility  without 
being  treated  as  an  operator  under 
CERCLA  created  an  inappropriate 
incentive  for  lenders  to  foreclose  on 
ongoing  operations  in  cases  where  the 
lender-borrower  relationship  was 
strained,  thereby  unfairly  prejudicing 
the  rights  of  the  borrower. 


In  general  comments  from 
representatives  of  the  lending 
conununity  were  in  favor  of  this 
provision.  These  commenters  supported 
it  on  the  basis  that  it  made  good 
commercial  sense,  and  most  expressed  a 
desire  to  be  able  to  foreclose  on  a 
facility  without  necessarily  incurring 
liability  for  the  full  extent  of  the  pre¬ 
existing  contamination  at  the  facility  for 
which  Uie  holder  was  not  responsible. 
These  commenters  believed  that  post¬ 
foreclosure  maintenance  of  a  facility’s 
business  activities  was  a  proper  policy 
objective  not  only  because  it  would 
preserve  or  even  enhance  the  facility's 
value  for  subsequent  sale,  but  also 
because  it  could  conceivably  generate 
funds  for  possible  cleanup  if  the  facility 
were  in  fact  contaminated.  They  further 
argued  that  a  lender's  liability  should  be 
limited  to  responsibility  for  the 
hazardous  substance  releases  for  which 
the  holder  was  responsible,  or  that 
occurred  between  foredosure  and 
subsequent  sale. 

EPA  believes  both  as  a  matter  of 
public  policy,  and  to  give  real  meaning 
to  the  exemption,  that  a  holder  should 
not  be  required  to  shut  down  an  ongoing 
business  in  every  instance  in  which  it 
forecloses  as  the  only  means  by  which 
liability  for  pre-existing  contamination 
can  be  unambiguously  avoided. 

However,  EPA  believes  that  a 
countervailing  public  policy 
consideration  dso  applies  in  this 
situation — that  any  person  who  is  a 
liable  party  under  CERCLA  at  a  facility 
is  responsible  for  the  cleanup  of 
hazardous  substances  there.  This  latter 
policy  consideration  is  a  fundamental 
tenet  of  CERCIA,  and  EPA  agrees  with 
those  commenters  who  argued  that  the 
deterrent  effect  of  CERCLA  would  be 
undermined  if  a  rule  that  provided 
otherwise  were  adopted.  The  key  issue 
for  the  Agency  in  this  rulemaking  is  how 
these  competing  public  policy 
considerations  are  to  be  reconciled.  EPA 
believes  that  both  concerns  can  be 
accommodated  with  the  CERCIA 
statutory  framework. 

A  full  understanding  of  this  issue 
requires  a  recognition  that  foreclosure 
by  a  holder  is  a  voluntary  act;  no 
commenter  suggested  that  a  holder  is 
ever  required  to  foreclose,  nor  could 
EPA  find  any  law  that  would  require  a 
holder  to  do  so.  Therefore,  the  issue  of 
whether  a  holder  determines  that 
circumstances  counsel  it  to  foreclose 
because  doing  so  is  commercially 
desirable  in  a  given  situation  depends 
on  the  facts  of  each  case.  (Note  that  the 
issue  of  whether  a  holder  should,  or 
should  not,  foreclose  in  a  given  situation 
is  a  decision  for  the  holder  and  is 


beyond  the  scope  of  this  rule.)  Similarly, 
whether  a  holder  determines  that  there 
is  a  commercial  need  to  maintain  the 
facility’s  business  is  likewise  a  case- 
specific  decision  that  is  made  by  the 
holder,  and  is  also  beyond  the  scope  of 
this  rule. 

However,  and  as  pointed  out  by  some 
lender  commenters,  maintaining  the 
business  activities  at  a  facility  post- 
foreclosure  is  not  necessary  or  even 
possible  in  every  case:  it  is  likely 
unnecessary  where  the  foreclosed-on 
facility  is  already  shut  down,  where 
there  is  no  enterprise  to  continue,  or 
where  the  foreclosing  holder  determines 
that  it  would  prefer  to  wind  up 
operations  and  simply  secure  the 
property  for  subsequent  resale. 

However,  there  may  also  be  situations 
in  which  a  holder  diooses  both  to 
foreclose  and  to  maintain  the  on-going 
business  activities  at  the  facility  for 
conunercial  reasons.  EPA  accepts  that 
for  the  policy  reasons  noted  above,  a 
holder  who  forecloses  on  a  going 
concern  and  maintains  that  business  as 
a  functioning  enterprise  is  not  by  such 
actions  acting  inconsistently  with 
maintaining  indicia  of  ownership 
primarily  to  protect  a  security  interest. 
Such  activities  are  consistent  with  the 
manner  in  which  banking  and  lending 
institutions  (common  holders)  ordinarily 
operate,  and  while  neither  the  statute 
nor  the  legislative  history  addresses  this 
issue  directly,  the  Agency  believes  that 
Congress  intended  the  exemption  to 
prevent  banking  and  lending  institutions 
from  incurring  CERCLA  liability  for  their 
ordinary  lending  practices.  See  Chevron, 
U.S.A.  V.  NRDC.  467  U.S.  at  843 
(administering  agency  permitted  to 
provide  reasonable  construction  of 
statute  where  it  is  silent  or  ambiguous 
on  a  specific  question).  As  articulated 
by  the  Fleet  Factors  court,  the  purpose 
of  the  exemption  is  to  protect  “lenders 
from  being  exposed  to  CERCLA  liability 
for  engaging  in  their  normal  course  of 
business  •  •  *  Fleet  Factors,  901  F.2d 
at  1556.  In  addition,  EPA  does  not 
believe  that  Congress  intended  for 
commercial  enterprises  that  provide 
economic  advantages  and  benefits 
through  employment  and  the  production 
of  goods  and  services  to  be  shut  down 
solely  because,  for  example,  an 
incurable  loan  default  has  resulted  in  a 
foreclosure.’  Therefore,  EPA  believes 


EPA  notes  that  a  security  holder  may  pursue 
options  other  than  foredosure  in  order  to  ensure 
that  an  ongoing  enterprise  is  not  shut  down,  such  as 
by  allowing  the  borrower  to  continue  to  operate  the 
facility  while  the  security  holder  seeks  a  new 
purchaser-owner/operator  for  the  business.  While  a 
security  holder  is  always  free  to  pursue  this  course 

Continued 
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that  it  is  appropriate  and  reasonable  to 
allow  foreclosing  holders  to  maintain 
the  business  activities  of  a  foreclosed-on 
enterprise  without  loss  of  the  section 
101(20)(A)  security  interest  exemption. 

Some  commenters  who  objected  to  the 
proposed  rule's  provision  permitting  a 
holder  to  allow  the  foreclosed-on 
business  to  continue  argued  that  any 
person  whose  actions  result  in 
contamination  at  a  facility  should  be 
liable  under  CERCLA.  Numerous  lender 
commenters  agreed  that  where  they 
were  responsible  for  contamination  at  a 
facility  they  should  be  obligated  to 
contribute  to  the  cleanup  of  the  release. 
However,  this  Hnal  rule  does  not 
eliminate  a  holder’s  potential  for 
liability  in  connection  with  its  activities 
following  foreclosure.  A  holder  may 
incur  liability  under  section  107(a)(3)  of 
CERCLA  at  a  facility  as  the  result  of  its 
own  actions  by  having  arranged  for 
disposal  of  hazardous  substances,  or 
under  section  107(a)(4)  by  itself  having 
accepted  hazardous  substances  for 
transport  and  disposal  at  a  facility  from 
which  there  is  a  release. 

In  addition,  provided  that  the  holder  is 
seeking  to  divest  the  facility  in  a 
reasonably  prompt  manner  (as  provided 
in  40  CFR  300.1100(d)(1)),  the  holder’s 
“indicia  of  ownership”  are  still 
considered  to  be  maintained  primarily 
to  protect  the  security  interest,  and  as 
such  the  holder  is  not  an  “owner”  of  the 
facility  even  where  the  holder 
determines  for  commercial  reasons  to 
maintain  the  facility’s  business 
activities.  However,  a  holder  that  does 
not  comply  with  this  requirement  to  sell 
or  otherwise  divest  the  facility  (thereby 
indicating  that  the  holder  primarily  has 
an  investment  or  other  non-security 
interest  in  the  facility)  loses  the 
exemption. 

As  discussed  above,  the  Agency 
believes  that  it  is  appropriate  for  a 
holder  to  be  able  to  continue  a  facility's 
business  activities  following  foreclosure, 
without  being  considered  the  “operator” 
of  the  facility.  The  term  "participation  in 
management”  is  a  special  term  in 
CERCLA,  and  also  as  discussed  above, 
EPA  does  not  believe  that  Congress 
intended  to  impose  liability  on  a  holder 
acting  consistent  with  accepted 
commercial  lending  practices  in  the 
post-foreclosure  context.  EPA 
understands  from  the  comments  of  the 
lending  community  that  continuing  or 
maintaining  the  business  activities  of  a 
foreclosed-on  facility  is  a  common 
undertaking  and  a  normal  business 

of  action,  the  Agency  does  not  believe  that  a 
security  holder  should  be  restricted  to  this  means  of 
seeking  to  transfer  ownership  of  the  secured  asset 
in  the  course  of  managing  its  loan  portfolio. 


practice.  In  such  cases,  EPA  believes 
that  the  holder  (provided  that  it  is 
seeking  to  sell  liquidate,  or  otherwise 
divest  the  facility)  is  still  holding  indicia 
of  ownership  primarily  to  protect  a 
security  interest  Thus,  the  rule  provides 
that  the  exemption  still  applies  in  this 
context. 

Following  foreclosure,  the  holder’s 
relationship  both  to  the  borrower  (who 
has  been  divested  of  dominion  and 
control  of  the  facility)  and  to  the  facility 
(i.e.,  the  collateral)  is  fundamentally 
altered.  EPA  believes  that  Congress 
intended  to  allow  a  holder  to  act  in  an 
accepted  and  commercially  reasonable 
manner  when  exercising  its  rights  of 
foreclosure.  In  such  circumstances,  the 
efrect  of  the  exemption  is  that  the 
foreclosing  holder  is  not  the  owner  or 
operator  simply  because  it  is  acting  as  a 
holder  is  expected  to  act. 

However,  in  recognition  of  the 
CERCLA  tenet  (and  also  in  light  of 
lender  comments)  that  a  holder’s 
activities  at  a  foreclosed-on  facility  may 
nevertheless  form  an  independent  basis 
of  liability,  this  Hnal  rule  (as  did  the 
proposed  rule)  provides  that  a  holder 
may  be  held  liable  as  having  arranged 
for  disposal  or  treatment  of  hazardous 
substances  at  the  facility,  imder  section 
107(a)(3),  or  by  having  transported 
hazai^ous  substances  for  disposal, 
under  section  107(a)(4).  Therefore,  while 
the  frnal  rule  protects  a  holder  from 
incurring  liability  as  an  "owner  or 
operator”  at  a  facility  where  it  is  acting 
in  a  manner  consistent  with  ordinary 
lending  practices,  the  final  rule  also 
fuinils  Congress’s  intent  that  persons 
liable  under  CERCLA  should  contribute 
to  the  cleanup  of  the  facility  at  which 
they  incurred  liability. 

The  issue  of  a  holder’s  potential 
liability  under  sections  107(a)(3)  and 
107(a)(4)  was  discussed  in  the  preamble 
to  the  proposed  rule.  See  50  FR  at  28800 
(“Note,  however,  that  while  a  security 
holder  may  not  be  liable  as  an  ‘owner’ 
or  ’operator’  under  CERCLA  section 
107(a)(1)  by  virtue  of  the  exemption, 
liability  may  nevertheless  attach  under 
section  107(a)(3)  or  section  107(a)(4)  as 
the  result  of  a  security  holder’s  own 
actions  in  connection  with  a  facility.”); 
see  also  id.  at  28804,  28806  &  n.l3.  The 
comments  have  indicated  that  the  issue 
of  a  holder’s  post-foreclosure  activities 
relating  to  maintaining  the  facility’s 
business  activities  should  be  made  more 
explicit.  Therefore,  the  final  rule  has 
been  revised  and  a  separate  provision 
has  been  added  that  addresses  this 
issue  with  greater  specificity  (see 
Holder’s  Basis  of  CERCLA  Liability 
Independent  of  Status  as  Owner  or 
Operator,  infra ).  The  additional 


provision  is  intended  to  codify  the 
preceding  discussion,  and  provides  that 
a  foreclosing  holder  may,  without 
voiding  the  section  101(20)(A)  security 
interest  exemption,  continue  the 
business  activities  at  a  foreclosed  on 
facility,  providing  that  it  is  seeking  to 
divest  the  facility  as  provided  in  the 
rule.  The  regulatory  language  also 
makes  it  clear  that  a  holder’s  potential 
liability  under  section  107(a)(3)  or 
section  107(a)(4)  of  CERCLA  is 
unaffected  by  the  section  101(20)(A) 
exemption. 

Burden  of  Proof 

Commenters  who  addressed  this  issue 
generally  expressed  confusion  about  its 
discussion  and  the  relevance  of  its 
inclusion  in  the  regulatory  language. 
Several  commenters  questioned  whether 
it  was  an  attempt  to  alter  the  normal 
rules  of  evidence,  while  others  strongly 
criticized  it  as  an  attempt  to  shift  the 
burden  of  proof  in  CERCLA  cases.  Most 
commenters  addressing  this  issue, 
however,  indicated  that  they  were 
simply  puzzled  by  the  discussion  and 
were  unclear  about  its  purpose. 

EPA  did  not  intend  to — nor  could  it — 
alter  the  rules  of  evidence  or  shift  the 
burden  of  proof.  The  inclusion  of  this 
provision  was  intended  to  confirm  that 
the  burden  of  proof  remains  with  the 
plaintifr  in  all  cases,  even  though  there 
may  be  some  shifting  between  the 
plaintiff  and  defendant  of  the  burden  to 
come  forward  with  evidence,  in 
accordance  with  applicable  precedent 
and  statutory  provisions.  The  burden  of 
proof,  however,  never  shifts.  See  9 
Wigmore,  Evidence  §  §  2485-2489 
(Chadboiun  rev.  1981). 

A  few  commenters  noted,  however, 
that  while  this  provision  stated  that  a 
CERCLA  plaintiff  has  the  burden  to 
prove  that  a  holder  is  an  owner  or 
operator  “as  provided  in  this 
regulation,”  the  regulation  did  not  define 
“owner  or  operator.”  Instead,  the 
regulation  defined  an  exemption  from 
those  terms.  EPA  acknowledges  that  the 
commenters  are  correct  in  this 
observation. 

Therefore,  this  provision  has  been 
retained  and  EPA  expects  that  any 
confusion  regarding  its  intent  or  purpose 
is  addressed  in  this  response.  In 
addition,  the  language  of  the  provision 
has  been  modified  to  correct  the  error 
noted  above,  and  now  simply  provides: 
“The  plantiff  bears  the  burden  of 
establishing  that  the  defendant  is  liable 
as  an  owmer  or  operator.” 
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Effect  of  CERCLA  Lien  and  "Equitable 
Reimbursement"  of  the  Agency  for 
Taxpayer-Financed  Cleanups 

Several  commenters  addressed  the 
issue  of  the  potential  that  a  secured 
creditor  may  reap  a  private  windfall  at 
public  expense  when  EPA  conducts  a 
cleanup  of  property  which  enhances  its 
value.  Most  commenters  on  this  issue 
agreed  with  the  position  that  holders 
should  not  receive  the  benefits  of  a 
cleanup  that  they  did  not  fund  or 
conduct,  and  that  any  proHts  derived 
from  the  disposition  of  property  cleaned 
up  with  public  funds  should  be  returned 
to  the  government.  Some  of  these 
commenters.  however,  were  concerned 
that  the  preamble  discussion  of  this 
issue  indicated  that  the  CERCLA  lien 
(section  107(1)]  was  a  kind  of 
“superlien"  and  superior  to  all  other 
liens  and  encumbrances  against  the 
affected  property.  These  commenters 
requested  that  the  Hnal  rule  clarify  that 
the  CERCLA  lien  is  junior  to  any  and  all 
other  liens  (whenever  imposed),  and 
that  it  is  subordinate  to  a  holder's  pre¬ 
existing  interest  One  commenter 
requested  a  discussion  of  the 
relationship  between  the  lien  and  the 
“innocent  landowner"  defense. 

EPA  agrees  that  the  CERCLA  lien  is 
not  a  “superlien"  that  by  its  own  terms 
take  priority  over  pre-existing  valid  and 
superior  liens.  Section  107(i)  specifies 
that  the  lien  applies  to  property  subject 
to  an  EPA  cleanup  and  that  is  owned  by 
a  liable  person,  liie  lien  will  not  apply, 
therefore,  to  property  owned  by  a 
person  who  is  not  a  “liable  owner"  of 
cleaned  up  property.  This  includes 
persons  who  are  not  owners  imder  the 
statute  (such  as  holders  under  section 
101(20)(A)  and  exempt  units  of  state  and 
local  government  imder  section 
101(20)(D)).  With  respect  to  the 
“innocent  landowner"  defense,  the  lien 
may  not  apply  to  a  person  who 
successfully  establishes  that  they  are  an 
innocent  owner  of  contaminated 
property.  See  Reardon  v.  United  States, 
947  F.2d  1509  (1st  Cir.  1991).  However. 
EPA  disagrees  that  the  lien  is 
necessarily  junior  to  any  and  all  other 
liens  whenever  imposed.  While  it  may 
be  junior  to  preexisting  and  to  other 
superior  liens,  under  applicable  state  or 
federal  law  like  any  lien  it  could  take 
precedence  over  o^er  liens  or 
encumbrances.  See  generally  Adams, 
Guidance  on  Superfund  Liens  (EPA 
Office  of  Enforcement  and  Compliance 
Monitoring.  Sept  22, 1987). 

EPA  also  agrees  that  no  person  should 
reap  a  private  windfall  at  public 
expense  when  EPA  conducts  a  cleanup 
of  property.  For  this  reason,  as  the 
preamble  of  the  proposed  rule  noted,  the 


Agency  will  use  its  enforcement  powers 
in  a  manner  consistent  with  the  statute 
and  general  principles  of  law  to  ensure 
that  the  benefit  of  a  publicly-financed 
cleanup  inures  to  the  public,  and  that  it 
does  not  result  in  a  private  windfall. 

(This  issue  is  also  discussed  with 
respect  to  the  definition  of  “fair 
consideration."  See  Definition  of  “Fair 
Consideration",  supra.) 

Therefore,  and  as  noted  in  the 
proposed  rule,  in  the  event  that  EPA 
conducts  a  response  action  at  a  facility 
during  the  time  that  a  holder  maintains 
indicia  of  ownership  to  protect  a 
security  interest,  pursuant  to  CERCLA 
section  107(1),  a  lien  in  favor  of  the 
United  States  may  be  imposed  for  the 
“costs  and  damages  for  which  a  person 
is  liable  to  the  United  States  *  *  *  upon 
the  property  and  rights  to  such  property 
which  *  *  *  belong  to  such  person;  and 
•  *  *  which  are  subject  to  or  affected  by 
a  removal  or  remedial  action.”  42  U.S.C. 
9607(1).  In  addition,  should  the  EPA 
response  action  enhance  the  value  of  the 
facility  and  result  in  the  holder  realizing 
an  amount  greater  than  that  to  which 
the  holder  is  otherwise  entitled,  the 
United  States  may  seek  equitable 
reimbursement  under  applicable 
principles  of  law,  of  the  amount  by 
which  the  holder  has  been  unjustly 
enriched  or  has  benefitted  as  a  result  of 
the  EPA  cleanup. 

Application  to  Private  "Third Party" 
Actions  Against  Holders 

Numerous  commenters  questioned 
whether  this  regulation  would  apply  in 
actions  to  which  the  United  States  was 
not  a  party.  Others  criticized  the 
proposed  rule  because  in  their  view  it 
either  did  not  or  could  not  apply  in  any 
private  party  action  under  C^CLA. 
Some  o^er  commenters  stated  that,  as  a 
mere  interpretation  of  the  statute  by 
EPA,  the  rule  would  not  have  any 
binding  effect  on  any  party  in  litigation, 
other  than  on  the  Agency.  A  few 
conunenters  questioned  the 
appropriateness  of  codifying  the  rule  as 
part  of  the  NCP  because  it  did  not 
specify  standards  for  a  site  cleanup 
under  section  105. 

Other  commenters  disagreed  with  the 
position  that  the  rule  would  have  no 
effect  in  litigation,  noting  that  as  a  rule 
promulgated  under  the  Administrative 
Procedure  Act  it  would  be  binding  both 
on  courts  and  third  parties  because  it 
had  the  “force  and  effect”  of  law.  Some 
others  who  apparently  supported  the 
rule’s  application  in  private,  third-party 
actions  suggested  that  the  rule  include 
certain  additional  restrictions  on 
plaintiffs  in  third-party  and  private 
actions  to  recover  response  costs  under 


CERCLA  such  as  a  prohibition  on  the 
collection  of  attorney's  fees. 

EPA  disagrees  that  this  regulation 
cannot  ever  have  any  effect  in  litigation 
to  which  the  government  is  not  a  party. 
This  rule  is  not  merely  an  Agency 
interpretation  of  section  101(20](A],  but 
is  a  “legislative”  or  “substantive"  rule 
that  has  undergone  notice-and-comment 
pursuant  to  the  Administrative 
Procedure  Act.  As  such,  it  defines  the 
liability  of  holders  for  CERCLA 
response  costs  in  both  the  United  States’ 
and  private  party  litigation. 

Furthermore,  EPA  disagrees  that  even  if 
this  rule  were  a  “mere”  interpretation  of 
section  101(20)(A)  it  would  have  no 
effect  in  litigation:  EPA  guidance  and 
interpretations  of  laws  administered  by 
the  Agency  are  given  substantial 
deference  by  the  courts.  See,  e.g., 
Wilshire  Westwood  Assoc,  v.  Atlantic 
Richfield.  881  F.  2d  801  (9th  Cir.  1989) 
(deference  granted  to  internal  EPA 
memoranda  interpreting  statute); 
Wickland  Oil  Terminals  v.  Asarco,  Inc., 
792  F.2d  887  (9th  Cir.  1986)  (deference 
granted  to  preamble  statements  in  EPA 
rulemaking);  Montana  Power  Co.  v. 

EPA,  608  F.2d  334  (9th  Cir.  1979) 
(deference  granted  to  internal  ^A 
memoranda  interpreting  statutory 
terms):  see  generally  Udall  v.  Tollman, 
380  U.S.  1, 16  (1965)  (“[Wjhen  faced  with 
a  problem  of  statutory  construction,  this 
Court  shows  great  deference  to  the 
interpretation  given  the  statute  by  the 
officers  or  agency  charged  with  its 
administration.”) 

EPA  also  disagrees  with  the  argument 
that  because  this  regulation  deals  with 
issues  other  than  site  cleanup  standards 
it  should  not  be  part  of  the  NCP.  EPA 
has  the  authority  under  the 
Administrative  Procedure  Act  and 
sections  105  and  115  of  CERCLA  to 
promulgate  regulations  that  address 
matters  concerning  the  enforcement  of 
the  statute  and  that  affect  private  party 
actions  under  CERCLA,  as  well  as  those 
to  which  the  United  States  is  a  party. 
See.  e.g.,  40  CFR  300.700  et  seq.  (NCP 
Subpt.  H — Participation  by  Other 
Persons]  (specifies  actions  to  be  taken 
by  any  person  to  undertake  a  response 
action  and  to  recover  costs  of  response 
under  CERCLA).  The  regulation 
promulgated  today  defines  the  scope 
and  coverage  of  the  section  101(20)(A) 
security  interest  exemption,  and  as  a 
definition  of  a  term  used  in  CERCLA  it 
applies  to  all  CERCLA  actions,  whether 
initiated  by  EPA  or  by  any  other  person 
who  seeks  to  recover  costs  or  to  impose 
cleanup  liability  under  the  statute. 

Moreover,  the  binding  effect  of  this 
regulation  in  all  private  party  CERCLA 
actions  is  confirmed  by  section  113(a)  of 
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CERCLA,  42  U.S.C.  9613(a).  As 
discussed  in  part  I  of  this  Presunble, 
section  113(a}  restricts  review  of  "any 
regulation"  promulgated  under  CERCLA 
to  the  United  States  Court  of  Appeals  of 
the  District  of  Coliunbia.  Such  review 
must  be  sought  within  90  days  from  the 
date  of  the  rule’s  promulgation.  CERCLA 
section  113(a)  also  states  that  “(a]ny 
matter  with  respect  to  which  review 
could  have  been  obtained  under  this 
subsection  shall  not  be  subject  to 
judicial  review  in  any  civil  or  criminal 
proceeding  for  enforcement  or  to  obtain 
damages  or  recovery  of  response  costs." 
If  a  party  fails  to  file  a  petition  for 
review  of  any  regulation  promulgated 
under  CERCLA  within  90  days,  review 
of  the  rule  is  prohibited  in  any  other 
context.  See  Eagle-Picher  Industries, 

Inc.  V.  EPA,  759  F.2d  905, 911-12  (D.C 
Cir.  1985):  see  also  United  States  v. 
Genzale  Plating  Inc.,  72Z  F.  Supp.  877, 

883  (EJD.N.Y  1989). 

Thus,  if  a  private  party  has  not 
challenged  this  rule  in  the  D.C.  Circuit 
within  90  days,  any  party  will  be 
prohibited  from  challenging  the 
applicability  of  the  rule  in  any  private 
party  CERCLA  cost  recovery  or 
contribution  action.  Furthermore,  in 
such  CERCLA  private  party  actions, 
district  courts  will  not  have  jurisdiction 
to  review  this  regulation.  Instead,  as  a 
rule  promulgated  in  accordance  with  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act  and  the 
authority  of  sections  105  and  115  of 
CERCLA,  private  parties  are  bound  by 
the  rule’s  provisions  in  all  contexts — 
including  private  party  litigation. 

Finally,  EPA  disagrees  that  this  rule 
should  address  the  issue  of  whether 
private  parties  can  recover  attorney’s 
fees  in  private  litigation  under  CERCLA. 
This  issue  is  simply  beyond  the  scope  of 
this  rulemaking  because  it  is  unrelated 
to  the  amplification  of  the  deHnition  of 
section  101(20)(A). 

Effect  of  Final  Rule  on  Holding  in 
United  States  v.  Fleet  Factors 

Several  commenters  expressed  the 
view  that  the  proposed  rule  was  an 
attempt  to  administratively  overrule  the 
holding  of  United  States  v.  Fleet  Factors 
Corp.,  supra.  Some  commenters 
supported  this  objective,  while  others 
stated  that  the  rule  was  a  legally  invalid 
attempt  to  repudiate  the  Fleet  Factors 
case  because  a  rule  could  not  overturn  a 
court  decision.  However,  all  of  these 
commenters  have  misread  the  Fleet 
Factors  holding  and  have  misunderstood 
this  rule’s  relation  to  it. 

The  view  that  this  regulation 
overrules  or  repudiates  Fleet  Factors  is 
based  on  the  mistaken  assumption  that 
the  11th  Circuit  held  that  a  holder  is 
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liable  merely  because  it  has  the  power 
or  right  to  influence  facility  operations, 
even  if  those  rights  are  never  exercised. 
Commenters  talking  this  position 
invariably  characterized  Fleet  Factors 
as  estabhshing  a  “mere  capacity  to 
influence"  standard  of  liability  for 
holders.  These  commenters  finther 
characterized  the  subsequent  decision 
by  the  9th  Circuit,  In  re  Bergsoe  Metal 
Corp.,  supra,  which  held  that  “there 
must  be  some  actual  management  of  the 
facility  before  a  secured  creditor  will 
fall  outside  the  exception,"  as  a 
repudiation  of  the  Fleet  Factors  “mere 
capacity"  standard.  910  F.2d  at  672. 

This  characterization  of  the  Fleet 
Factors  case  is  inaccurate.  The  11th 
Circuit  did  not  hold  that  the  mere 
capacity  to  influence  operations, 
without  more,  was  a  sufficient  basis  on 
which  to  impose  liability  on  a  holder. 

The  Fleet  Factors  court  stated  that  a 
holder  could  lose  the  exemption  if  it  was 
actually  involved  in  the  management  of 
a  secured  facility,  and  only  then  if  “its 
involvement  wiUi  the  management  is 
sufficiently  broad  to  support  the 
inference”  that  it  could  afreet  hazardous 
waste  disposal  practices.  901  F.2d  at 
1557.  Therefore,  some  actual 
involvement  by  a  holder  is  a  necessary 
precedent  to  voiding  the  exemption. 

This  critical  point  was  echoed  by  the  9th 
Circuit’s  holding  in  Bergsoe  Metal:  “As 
did  the  Eleventh  Circuit  in  Fleet  Factors, 
we  hold  that  a  creditor  must,  as  a 
threshold  matter,  exercise  actual 
management  authority  before  it  can  be 
held  liable  *  *  *.’’  Bergsoe,  910  F.2d  at 
673  n.3. 

Consequently,  this  frnal  rule  does  not 
administratively  overhim  or  overrule 
Fleet  Foctors,  but  instead  answers  a 
question  raised  but  not  resolved  in  that 
case:  specifically,  what  amount  or 
extent  of  involvement  by  a  holder  “is 
sufficientj )  *  *  *  to  support  the 
inference”  that  it  could  be  affecting 
hazardous  waste  disposal  practices  by 
the  borrower.  'This  rule  amplffies  the 
meaning  of  the  section  101(20)(A) 
exemption,  and  is  consistent  with  the 
Fleet  Factors  decision,  as  well  as  the 
several  other  cases  construing  the 
exemption. 

Insurance  for  Lending  Institutions 

Comments  were  submitted  suggesting 
that  this  rule  was  not  necessary  to 
protect  lenders  against  environmental 
liabilities  because  insurance  packages 
were  being  developed  or  already  existed 
that  would  cover  losses  incurred  by 
holders  as  the  result  of  contamination  at 
secured  properties.  Because  holders  of 
security  interests  in  contaminated 
properties — particularly  banks  and 
lending  institutions — could  acquire 
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insurance,  they  would  not  suffer 
irreparable  damage  that  would  impair 
the  national  banking  system.  *111686 
commenters  also  suggested  that  EPA’s 
promulgation  of  this  rule  conflicted  with 
the  intent  of  various  Agency  policies 
and  publications  which  encouraged  and 
considered  appropriate  private,  market- 
based  responses  to  environmental 
needs. 

EPA  agrees  with  the  commenters  that 
market-based  responses,  of  which 
insurance  coverage  against 
environmental  losses  is  an  example, 
may  be  an  effective  and  appropriate 
resolution  of  the  financial  risk  Issues 
faced  by  holders  who  come  within  the 
protective  ambit  of  this  final  rule.  This 
regulation  is  not  meant  to  supplant  such 
private-sector  responses  to  the  risk  of 
loss,  and,  because  this  rule  defines  with 
greater  precision  an  existing  statutory 
exemption  about  whose  meaning  and 
scope  there  is  some  uncertainty,  the 
rule’s  promulgation  may  make  the  risk 
of  loss  for  holders  easier  to  quantify. 

The  Agency  therefore  believes  that 
promulgation  of  this  rule  should  operate 
to  encourage,  not  discourage,  the 
development  of  the  risk-spreading 
mechanisms  that  were  described  by  the 
commenters. 

Rules  Applicable  to  Government 
Landing  Entities 

Some  commenters  questioned  which 
provisions  of  the  rule  defining 
“participation  in  management"  under 
section  101(20)(A)  applied  to 
government  lenders.  These  commenters 
raised  various  issues  regarding  the 
provisions  that  they  believed  applied 
only  to  government  lenders,  and 
questioned  the  basis  for  the  distinctions 
they  believed  the  Agency  drew  in 
applying  some,  but  not  all,  of  the  rule's 
provisions  to  non-government  entities 
that  held  security  interests  in 
contaminated  property. 

EPA  disagrees  Aat  the  “security 
interest”  provisions  of  the  rule  do  not 
apply  to  all  holders  equally,  and 
believes  that  these  commenters  have 
misunderstood  or  misread  the  proposed 
rule.  *1116  sections  of  the  rule  that  define 
“participation  in  management"  under 
section  101(20)(A)  apply  to  all  holders 
equally,  without  regard  to  whether  the 
holder  is  a  government  or  non¬ 
government  entity.  Government  entities 
that  hold  indicia  of  ownership  in 
contaminated  facilities  primarily  to 
protect  a  security  interest  are  covered 
by  the  provisions  of  40  CFR  300.1100  to 
the  same  extent  and  in  the  same  manner 
as  non-government  entities.  There  is  no 
basis  in  the  statute  for  different 
treatment  of  a  holder  based  on  whether 
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the  holder  is  a  government-affiliated 
entity,  and  both  are  treated  equally 
imder  the  “security  interest”  provisions 
of  this  rule. 

Other  commenters  advocated  that  the 
provisions  of  the  rule  regarding 
government  lenders'  involuntary 
acquisitions  under  sections  101(20)(D] 
and  101(35](A)(ii)  be  extended  to  cover 
non-govemment  lenders  as  well.  These 
commenters  argued  that  non- 
govemment  lending  institutions  which 
“involuntarily  acquire"  properties 
should  be  treated  the  same  as 
government  lending  entities.  However, 
other  than  stating  that  an  FDIC- 
regulated  bank  should  be  treated  the 
same  as  the  FDIC,  these  commenters  did 
not  specify  the  ciitnimstances  in  which 
they  believed  that  a  non-govemment 
lending  entity  would  “involuntarily 
acquire"  property.* 

disagrees  that  the  “involuntary 
acquisition"  provisions  of  the  mle  can 
apply  to  non-govemment  entities  in  the 
manner  described.  The  section  of  this 
mle  that  applies  to  government  entities, 
40  CFR  300.1105,  is  limited  to 
government  entities  because  the 
relevant  provisions  of  the  statute 
contain  this  limitation.  Under  section 
101(20)(D),  only  a  state  or  local 
government  entity  that  involuntarily 
acquires  property  is  not  considered  to 
be  an  “owner  or  operator”  of  the 
property,  and  under  section 
101(35)(A)(ii)  only  a  government  entity 
may  be  able  to  assert  an  “innocent 
landowner”  defense  based  on  the 
involuntary  acquisition  of  property — see 
Involuntary  Transfer  or  Acquisition  By 
A  Government  Entity,  and  Seizures  of 
Property  by  Governmental  Entities, 
infra.  There  is  simply  no  provision  of 
CERCLA  that  applies  to  property 
“involuntarily  acquired"  by  non- 
govemment  entities. 

Finally,  several  comments  were 
directed  to  the  specific  application  of 
the  rule  to  the  FDIC  and  the  RTC.  In  the 
preamble  discussion  of  proposed  40  CFR 
300.1105,  the  Agency  stated  that  “where 
a  governmental  entity  or  its  designee  is 
acting  as  a  conservator  or  receiver  of  an 
institution,  the  general  mle  that  the 
liabilities  against  the  institution's  estate 
are  limited  to  the  estate's  assets  will 


*  A  few  commenters  offered  that  a  trustee 
sometimes  “involu'  ‘srily  acquires”  contaminated 
property,  end  that  under  such  circumstances  the 
trustee  should  not  be  held  personally  liable  for 
cleanup  of  the  contaminate  trust  asset.  However 
trustees  persent  a  different  question  for  purposes  of 
analysis,  see  Coverage  of  Trustees  and  Fiduciaries, 
supra,  and  in  any  event  a  trustee  or  any  non- 
govemment  entity  does  not  acquire  property  by  the 
involuntary  means  spedfied  in  the  statute  (e.g.,  by 
escheat,  abandonment,  or  other  drcumstances  in 
which  the  government  involuntarily  acquires 
property  by  virtue  of  its  position  as  sovereign). 


apply,  and  such  liabilities  do  not  extend 
to  the  assets  of  the  conservator  or 
receiver.”  56  FR  at  28807-08  (June  24, 
1991).  This  passage  was  intended  to 
express  the  government's  expectation 
that,  similar  to  tmst  law,  the  liabilities 
of  an  insolvent  lending  institution's 
estate  would  be  satisfied  from  the 
estate's  assets.  Therefore,  satisfaction  of 
an  estate's  debts  or  liabilities  would  not 
reach  the  general  assets  of  the  FDIC  or 
RTC,  or  those  of  any  other  government 
entity  acting  in  a  similar  capacity,  or 
those  of  a  private  person  acting  on 
behalf  of  the  government  conservator  or 
receiver. 

The  commenter  requested  that  this 
“mle"  be  limited  further,  however,  so 
that  satisfaction  of  the  insolvent  lending 
institution's  liability  would  be  confined 
just  to  the  particular  asset  that  was 
subject  to  CERCLA,  and  that  the  other 
assets  in  the  estate  of  a  liable  lending 
institution  would  not  be  available  to 
satisfy  the  CERCLA  debt.  The 
commenter  did  not  indicate  whether  this 
“mle”  applied  to  limit  other,  non- 
CERCLA  liabilities  incurred  by  the 
lending  institution's  estate,  nor  did  it 
cite  any  legal  authority  that  would 
support  this  position. 

EPA  does  not  believe  that  it  has  the 
authority  under  CERCLA  to  rewrite  tmst 
law  in  the  manner  described.  The 
passage  of  the  proposed  rule's  preamble 
cited  by  the  commenter  is  not  a  mle  of 
CERCLA,  but  was  instead  an  expression 
of  the  government's  imderstanding  and 
expectation  that  the  law  that  applies  to 
conservators  and  receivers 
administering  an  insolvent's  estate 
would  apply  in  this  context.  These 
principles  may  prevent  the  FDIC  or  RTC 
(or  other  government  conservator  or 
receiver  of  an  insolvent  lending 
institution]  from  incurring  liability 
beyond  that  of  the  insolvent's  estate, 
and  direct  that  satisfaction  of  CERCLA 
(or  any)  liability  is  limited  to  the  estate's 
assets. 

The  commenter  also  objected  to  the 
reference  to  the  term  “sovereign”  in  the 
regulatory  text  of  the  proposed  mle,  and 
requested  that  it  be  dropped.  The 
proposed  mle  specifically  provided  that 
“(gjovemment  ownership  or  control  of 
property  by  involuntary  transfer  within 
the  meaning  of  Section  101(35)(A}(ii] 
includes  acquisition  by  the  government 
in  its  capacity  as  a  sovereign. "  The 
proposed  rule  further  provided  that 
“(ajn  involuntary  acquisition  includes 
the  transfer  to  a  government  entity 
[under]  circumstances  in  which  the 
government  involuntarily  obtains 
ownership  or  control  by  virtue  of  its 
function  as  sovereign,  *  *  *.”  56  FR  at 
28809-10  (June  24, 1991)  (Proposed  40 


CFR  300.1105]  (emphasis  added).  The 
use  of  the  term  “sovereign”  was 
objected  to  out  of  a  concern  that  the 
FDIC  and  RTC,  as  quasi-independent 
government  corporations,  were  not 
acting  in  a  sovereign  capacity. 

EPA  disagrees  that  “sovereign”  can  be 
deleted  from  the  regulatory  language 
because  its  use  in  this  context  comes 
directly  from  the  statute,  which  the 
regulation  repeats  almost  verbatim.  Its 
deletion  from  the  regulatory  text  would 
not  alter  or  affect  this  element  of  the 
statute.  However,  EPA  does  not  agree 
that  the  FDIC  and  RTC,  or  any  other 
government  entity  acting  as  a 
conservator  or  receiver  of  an  insolvent 
lending  institution,  is  not  covered  by  the 
statute's  involuntary  acquisition 
provisions.  The  statute's  use  of  the  term 
“sovereign”  refers  to  the  capacity  or  role 
of  the  acquiring  government  entity: 
Specifically,  that  the  involuntarily 
acquiring  government  entity  do  so  "by 
virtue  of  its  function  as  sovereign.”  Tlie 
government  is  clearly  acting  in  its 
sovereign  capacity,  or  by  virtue  of  its 
function  as  sovereign,  when  it  acts  to 
administer  or  resolve  the  assets  of 
regulated  and  insolvent  lending 
institutions.  No  entity  other  than  a 
government  entity  has  the  authority  or  is 
competent  to  act  in  this  manner. 

Additionally,  EPA  believes  that  the 
statute's  use  of  the  term  “government 
entity”  instead  of  for  example, 
“government  agency”  in  section 
101(35)(A)(ii)  is  significant  in  this 
respect.  Although  the  reason  for  the  use 
of  "entity”  in  this  context  is  not 
explained  in  the  legislative  history,  its 
ordinary  meaning  covers  a  far  broader 
range  of  government  organizations  than 
does  “agency”  or  any  other  term 
associated  with  or  given  to  the  various 
divisions  of  government  (such  as 
“department,”  “bureau,” 
“administration,”  etc.).  The  Agency 
believes  that  this  term  was  chosen 
because  it  was  the  broadest  possible, 
and  was  intended  to  include  not  only 
agencies,  departments,  and  the  like,  but 
also  quasi-governmental  entities  such  as 
the  FDIC  and  RTC  (and  the  FSLIC,  the 
predecessor  of  the  RTC).  As  discussed 
in  the  preamble  of  the  proposed  rule  and 
in  this  final  rule,  the  Agency  has  defined 
this  term  to  include  government 
conservators  and  receivers  acting 
pursuant  to  a  statutory  or  regulatory 
mandate  to  acquire  the  assets  of  failed 
and  insolvent  lending  or  depository 
institutions,  which  necessarily  includes 
the  FDIC  and  RTC. 

Finally,  the  commenter  requested  that 
the  FDIC  and  RTC  be  specifically 
mentioned  in  the  regulatory  text  as 
covered  government  entities.  However, 
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this  is  not  possible  because  this 
regulation  is  one  of  general  application, 
and  it  is  defined  to  apply  to  the  class  of 
government  and  government-appointed 
entities  that  act  as  conservators  or 
receivers  of  insolvent  lending 
institutions.  The  class  as  defined 
includes  the  FDIC  and  RTC,  but  it  is 
inappropriate  and  against  applicable 
principles  of  administrative  law  for  the 
regulatory  text  to  single  out  any  specific 
member  of  the  class  of  covered  entities. 
See,  e.g..  Marketing  Assistance 
Program,  Inc.  v.  Bergland,  562  F.2d  1305, 
1309  (D.C.  Cir.  1977)  (drawing  distinction 
between  agency  “orders’*  applying  to 
particular  person  and  rules  that  “appl[y] 
prospectively  to  all  [affected  parties] 
and  was  based  on  broad  policy 
consideration.”). 

Seizures  of  Property  by  Governmental 
Entities 

The  proposed  rule  contained  language 
that  would  have  defined  a  civil  or 
criminal  seizure  or  forfeiture  of  property 
to  be  an  “involuntary  acquisition” 
within  the  meaning  of  section 
101(35)(A)(ii).  Section  101(35)(A)(ii) 
excludes  from  the  definition  of 
“contractual  relationship” — for  the 
purposes  of  the  section  107(b)(3)  “third- 
party”  defense — governmental 
acquisitions  of  property  “by  escheat,  or 
through  any  other  involuntary  transfer 
or  acquisition,  or  through  the  exercise  of 
eminent  domain  authority  by  purchase 
or  condemnation.”  Only  a  few 
comments  were  received  on  this  issue, 
which  were  divided.  Commenters  that 
supported  the  interpretation  were  for  the 
most  part  representatives  of  state 
governmental  entities  which  urged  that, 
if  adopted,  the  provision  should  include 
seizures  under  state  as  well  as  federal 
law.  Commenters  that  opposed  the 
provision  found  the  proposal  to  treat  an 
intentional  seizure  by  the  government  as 
an  involuntary  acquisition  to  be 
“nonsensical,”  “outrageous,”  and 
“bizarre,”  and  clearly  contrary  to  the 
statute’s  plain  meaning.  At  least  one 
commenter  questioned  the  relevance  of 
this  non-lending  provision  in  a 
regulation  that  purported  to  deal  with 
the  potential  liabilities  arising  from  a 
lending  relationship. 

Commenters  that  opposed  this 
provision  generally  based  their 
opposition  on  some  version  of  the 
doctrine  of  ejusdem  generis.  This 
doctrine,  a  rule  of  statutory 
construction,  provides  that  when  a 
listing  of  specific  words  is  followed  by 
more  general  words  in  a  statute,  instead 
of  being  given  their  broadest  possible 
meaning  the  general  words  are 
construed  to  apply  only  to  the  same 
class  as  that  identified  by  the  specific 


words.  As  applied  to  section 
101(35](A)(ii),  the  phrase  “involuntary 
transfer  or  acquisition”  would  be 
considered  to  be  one  of  general  meaning 
because  it  follows  “escheat”  which  is  a 
word  of  specific  meaning.  Therefore, 
only  those  acquisitions  of  property  in 
which  the  government  is  passive,  such 
as  an  escheat,  is  considered 
“involuntary”  within  the  meaning  of 
CERCLA.  Accordingly,  a  seizure  is  not 
within  the  same  general  class  as  an 
escheat  because  the  goverrunent  does 
not  acquire  seized  property  passively. 

Other  commenters  made  similar 
arguments  based  largely  on  rules  of 
grammar.  These  commenters  observed 
that  section  101(35)(A)(ii)  covered  both 
voluntary  and  involuntary  acquisitions 
by  governmental  entities,  but  that  no 
specific  provision  was  made  for 
acquisition  by  seizure.  These 
commenters  argued  that  the  phrase  “by 
any  other  involuntary  transfer”  follows, 
and  therefore  modifies,  the  word 
“escheat.”  Acquisitions  that  are 
“involuntary”  within  the  meaning  of 
section  101(35)(A)(ii)  therefore  are 
limited  to  those  that  are  like  an  escheat 
of  property  to  the  government. 
Therefore,  “involuntary”  acquisitions 
are  those  in  which  the  government 
passively  obtains  title  to  or  control  of 
property  because  there  is  no  competent 
person  to  whom  the  property  may  be 
transferred.  Such  transfers  are 
involuntary  because  there  is  no  action 
by  the  government.  These  commenters 
therefore  concluded  that  only  those 
acquisitions  that  are  involuntary  to  the 
government  are  within  the  scope  of  the 
section,  which  would  not  include 
property  intentionally  taken  by  the 
government  by  seizure. 

Further,  the  commenters  observed 
that  the  “voluntary”  element  of  section 
101(35](A)(ii)  does  not  include 
acquisitions  by  seiziu«,  because  this 
provision  only  covers  volimtary 
acquisitions  ^at  are  effected  through 
the  exercise  of  the  government’s 
eminent  domain  authority.  A  seizure  is 
not  an  acquisition  by  eminent  domain, 
and  is  therefore  not  covered  by  the 
section’s  “voluntary”  component.  See 
J.W.  Goldsmith.  Jr.-Grant  Co.  v.  United 
States.  254  U.S.  505  (1921)  (seizure  of  a 
person’s  property  pursuant  to  a 
forfeiture  statute  is  not  a  taking  for 
which  compensation  is  required). 

Therefore,  whether  by  rules  of 
grammar  or  of  statutory  construction, 
these  commenters  all  concluded  that 
section  101(35(A)(ii)  covers  all 
transactions  in  which  the  government 
acquire  property  where  it  has  no  choice 
(by  “escheat,  or  through  any  other 
involuntary  transfer  of  acquisition”). 


and  for  policy  reasons  that  are 
unexplained  in  the  legislative  history 
only  one  type  of  acquisition  that  is 
“voluntary”  to  the  government  (“through 
the  exercise  of  eminent  domain 
authority  by  purchase  or 
condemnation.”). 

It  was  also  suggested  that  while  an 
interpretation  of  “seizure”  is  not 
properly  within  the  scope  of  section 
101(35](A)(ii),  it  is  unnecessary  to  resort 
to  this  subsection  because  an 
acquisition  by  seizure  is  by  definition  a 
transfer  in  which  there  is  no 
“contractual  relationship”  between  the 
parties.  Accordingly,  governmental 
entity  that  seizes  property  may  be  able 
to  establish  an  “innocent  landowner” 
defense  under  section  107(b)(3). 
According  to  this  theory,  the  general 
definition  of  “contractual  relationship” 
provided  in  section  101(35)  is  sufficient 
to  exclude  seizures,  and  therefore 
reference  to  one  of  the  three  enumerated 
exceptions  (each  of  which  assiunes  that 
a  contractual  relationship  exists  but  for 
the  exception)  is  unnecessary. 

EPA  disagrees  that  section 
101(35)(A)(ii)  must  be  read  in  the 
manner  urged  by  the  commenters 
opposing  the  inclusion  of  forfeitures  and 
seizures  as  involuntary  acquisitions. 

EPA  does  not  believe  that  the  phrase 
“any  other  involuntary  transfer  or 
acquisition”  is  intended  solely  as  a 
modification  of  the  term  “escheat.” 

There  is  no  indication  in  the  legislative 
history  that  this  provision  was  intended 
to  be  read  in  such  a  mrumer,  nor  do 
rules  of  construction  compel  this  result. 
Furthermore,  EPA  does  not  agree  that 
the  doctrine  of  ejusdem  generis 
appropriately  applies  in  this  instance  to 
determine  the  meaning  of  section 
101(35)(A)(ii). 

The  statutory  construction  rule  argued 
by  the  commenters  is  inappropriate  for  a 
number  of  reasons.  As  a  threshold 
matter,  section  101(35)(A)(ii)  does  not 
contain  a  sequence  of  woi^s  that  range 
from  the  specific  to  the  general,  but 
begins  with  only  a  single  word  of 
specific  meaning,  followed  by  a  general 
phrase,  and  includes  with  a  phrase  of 
specific  meaning.  Therefore,  the  form  of 
section  101(35)(A](ii]  is  not  suitable  for 
the  application  of  the  ejusdem  generis 
doctrine.  Applying  the  doctrine 
rigorously  would  mean  that  “eminent 
domain”  would  be  considered  words  of 
general  meaning  that  are  within  the 
same  class  as  escheat,  because  they 
follow  both  “escheat”  and  “any  other 
involuntary  transfer  or  acquisition”  in 
the  sequence.  To  avoid  this  absurd 
result  the  commenters  advocating  use  of 
the  doctrine  have  sought  to  bifur^te 
section  101(35)(A)(ii)  into  “involuntary” 
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and  “voluntary"  components,  but  have 
cited  no  rule  of  statutory  construction  or 
legislative  history  to  support  the  notion 
that  Congress  intended  that  the 
provision  be  bifurcated. 

Instead,  EPA  believes  that  a  different 
rule  of  statutory  construction  is  more 
appropriate:  that  where  similar  terms 
are  used  twice  in  close  proximity  in  the 
same  statute  they  are  presumed  to  refer 
to  the  same  concept  See,  e.g.,  ICC 
Industries,  Inc.  v.  United  States,  812  F.2d 
694,  700  (Fed.  Cir.  1987)  (citing  cases); 
see  generally  2A  Sutherland  Statutory 
Construction  9  46.06  (4th  ed.  1984). 

Under  this  rule,  the  deficiencies  that 
result  from  the  doctrine  of  ejusdem 
generis  are  avoided.  As  discussed  in  the 
Preamble  of  the  Proposed  Rule  (and  in 
more  detail  in  Section  V,  Involuntary 
Transfer  or  Acquisition  By  A 
Government  Entity,  infra)  CERCLA 
refers  to  involuntary  acquisitions  and 
transfers  in  two  different  dehnitional 
sections:  Section  101(20)(D)  and  section 
101(35)(A)(ii).*  Under  this  principle,  EPA 
considers  both  sections  to  refer  to  the 
same  types  of  transactions,  and 
interprets  both  to  cover  acquisitions  and 
transfers  in  which  property  is 
transferred  involuntarily  to  a 
government  entity  by  virtue  of  its 
fimction  as  sovereign.  In  this  respect,  it 
is  important  to  recognize  that  some  of 
the  forms  of  acquisitions  listed  in  the 
statute  that  are  specifically  identihed  as 
“involuntary"  nevertheless  require  some 
volitional  action  by  the  government 
entity  in  order  to  perfect  title  to  the 
property  (such  as  acquisition  by 
foreclosure  or  by  a  tax  delinquency). 
Therefore,  it  is  not  necessary  for  the 
government  entity  to  be  completely 
"passive"  in  order  for  the  transfer  to  be 

*  These  are  the  only  two  sections  in  which  the 
concept  of  fanvoluntary  transfers  or  acquisitions  is 
defin^  under  CERCLA.  Some  commenters 
suggested  that  section  l(n(20MA)(iii)  also  referred  to 
involuntary  acquisitions,  and  that  the  rule  should 
also  define  this  provision  because  it  dealt  with  a 
third  type  of  involuntary  acquisition.  EPA  believes 
that  the  meanhtg  of  Section  l(n(20)(A)(iii)  is  beyond 
the  scope  of  this  rulemaking. 

Section  101(20)(A)(iii)  provides  that  the  “owner  or 
operator“  of  a  facility  In  which  title  or  control  “was 
conveyed  due  to  bankruptcy,  foreclosure,  tax 
delinquency,  abandonment,  or  similar  means  to  a 
unit  of  Stale  or  local  government”  is  the  person  who 
owned  or  operated  the  facility  hnmediately 
beforehand.  EPA  does  not  agree  that  this  creates  a 
third,  or  separate  class  of  “involuntary" 
acquisitions,  but  instead  provides  that  the  “owner 
or  operator"  of  a  facility  that  a  unit  of  State  or  local 
government  bad  aoquir^  by  one  of  the  listed 
means — including  property  acquired  involuntarily 
by  the  State  or  local  government  unit  under  section 
101(20)(D)  and  section  101(35)(A)(ii) — is  the  person 
from  whom  the  property  was  acquired  prior  to  its 
acquisition  by  the  Stale  or  kxal  government  unit 
This  subsection  is  not  otherwise  related  to  the 
provisions  being  defined  in  this  rale,  and  does  not 
create  any  new  rights  or  defenses  based  on 
involuntary  acquisitions  of  property. 


considered  “involuntary"  for  purposes 
of  CERCLA.  In  this  regard.  EPA 
disagrees  with  the  commenters  that  an 
“escheat"  is  a  passive  acquisition  by  the 
government  An  escheat  of  property  is 
similar  to  an  abandonment,  and  both 
require  tome  overtly  volitional  act  in 
order  tn  effect  the  governmental 
acquisition,  sudi  as  a  declaration  that 
the  property  is  abandoned,  or  that  there 
are  no  competent  heirs  to  an  estate.  The 
general  phrase  “or  any  other  involuntary 
transfer  or  acquisition"  does  not  require 
that  the  government  entity  acquiring  the 
property  to  do  so  in  a  completely 
passive  fashion.  Therefore,  the  mere 
existence  of  governmental  discretion 
with  respect  to  the  time  or  fact  of 
acquisition  cannot  be  deemed 
dispositive  of  whether  an  acquisition  or 
transfer  is  “involuntary"  within  the 
meaning  of  CERCLA. 

None  of  the  commenters,  however, 
addressed  the  substantive  merits  of  the 
proposed  language  regarding  forfeitures 
or  seizures  of  property,  although  the 
commenters’  concerns  about  the 
“involuntariness"  of  a  forfeiture 
prompted  the  Agency  to  investigate 
further  the  legal  authorities  for  such 
takings  of  private  property.  Forfeiture 
and  seizure  authorities  appear  to  be 
many  and  varied,  and  may  be  either  in 
rem  proceedings  where  the  property  is 
the  contraband,  or  in  personam 
proceedings  that  are  intended  to  punish 
the  possessor  of  the  property.  The 
nature  (€ind  “involuntariness")  of  the 
forfeiture  or  seizure  in  a  particular  case 
depends,  therefore,  on  the  particular 
statute  involved. 

Forfeiture  statutes  appear  to  operate 
similarly  to  abandonment  or  escheat 
authorities.  For  example,  the  Drug 
Abuse  and  Prevention  Act  contains  a 
criminal  forfeiture  provision  providing 
that  “[a]ll  ri^t,  title,  and  interest  in 
property  described  in  [a  prior  section  of 
the  Act]  vests  in  the  United  States  upon 
commission  of  the  act  giving  rise  to 
forfeiture  under  this  section."  21  U.S.C, 
853(c).  Forfeiture  statutes  of  this  type 
have  long  been  recognized  as  vesting 
full  title  in  the  government  immediately 
upon  the  occurrence  of  the  condition 
specified,  and  without  any  voluntary 
action  on  the  part  of  the  government. 
This  holds  true  even  though  (and  similar 
to  abandonment  or  escheat  proceedings) 
some  overt  or  volitional  act  on  the  part 
of  the  government  is  necessary  to 
perfect  title  to  or  take  possession  of  the 
forfeited  property.  See.  eg..  Caplin  &• 
Drysdale,  Chartered  v.  United  States, 
491  U.S.  617. 627  (1989)  (construing  21 
U.S.C.  653(c))  (citing  United  States  v. 
Stowell.  133  US.  1. 10  (1890)). 


Accordin^y,  EPA  interprets  the  term 
“involuntary  acquisition  or  transfer" 
under  CERCLA  to  denote  any 
acquisiticm  or  transfer  in  whidi  the 
government's  interest  in,  and  ultimate 
ownership  of.  a  specific  asset  exists 
only  because  the  conduct  of  a  non¬ 
governmental  party — as  in  the  case  of 
abandonment  or  escheat — gives  rise  to  a 
statutory  or  common  law  right  to 
property  on  behalf  of  the  government. 
Such  conduct  may  include  the  failure  of 
a  financial  institution  to  meet  regulatory 
requirements,  thereby  giving  rise  to  a 
government  right  of  receivership  or 
conservatorship.  Similarly,  the 
commission  of  a  crime  or  other  violation 
that  subjects  a  property  to  civil  or 
criminal  forfeiture  is  involuntary,  even 
where  the  government  may  have  some 
discretion  as  to  wdiether  the  forfeiture 
should  be  sought  In  each  case,  the 
government  would  have  neither  an 
interest  in  property  nor  a  basis  for 
acquisition  in  the  absence  of  specific 
conduct  by  a  nongovernmental  party 
that  confers  an  interest  in  property  on 
the  government 

Finally,  some  commenters  feared  that 
the  proposed  rule’s  language  regarding 
seizures  would  cover  every  acquisition 
of  property  by  government  entities,  and 
criticized  the  proposal  for  creating  an 
“open-ended"  grant  of  authority  that 
was  without  a  sound  legal  or  policy 
basis.  However,  EPA  believes  that  the 
commenters’  fears  are  misplaced.  The 
proposed  regulatory  language  limited 
such  acquisitions  to  “any  forfeiture  or 
seizure  law  or  authority,"  and  a  footnote 
in  the  Preamble  to  the  Proposed  Rule 
was  intended  to  prevent  this  provision 
from  being  construed  to  cover  every 
acquisition  of  property  by  a 
governmental  entity.  (See  56  FR  at 
28807,  coLZ  n.l7.)  Indeed,  seizure  and 
forfeiture  authority  forms  no  basis  for  a 
government  entity  to  acquire  property  in 
a  proprietary  manner.  Furthermore,  the 
final  language  adopted  in  this  regulation 
clearly  precludes  an  interpretation  that 
would  allow  this  result. 

Subsequent  Purchasers  of  Contaminated 
Property  From  Holders 

Some  conunenters  advocated  a 
provision  in  the  final  rule  by  which  a 
holder  could  sell  foreclosed-on  property 
to  a  subsequent  purchaser  who  could 
take  as  an  “owner”  without  liability  or 
responsibility  for  the  hazardous 
substances  that  may  be  located  on  the 
property.  However,  there  is  no  authority 
anywhere  in  CERCLA  that  would 
support  the  “laundering"  of  liability 
simply  because  a  facility  has  been 
foreclosed  mi  by  a  holder.  Accordingly. 
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no  such  provision  could  be  included  in 
this  flnal  rule. 

Commenters  that  supported  such  a 
provision  expressed  the  view  that 
contaminated  property  is  not  readily 
marketable  and  that  absolving  a 
subsequent  purchaser  from  any 
obligation  to  clean  up  the  property  will 
enhance  the  property’s  resale  value. 

There  was  substantial  disagreement 
from  other  commenters  with  respect  to 
this  view,  however.  These  commenters 
argued  that  such  a  provision  would 
create  an  “artificial”  value  for  the 
property  that  was  unrelated  to  its  actual 
worth.  Alternatively,  it  was  argued  that 
such  a  provision  would  not  actually 
increase  the  property’s  value  or 
marketability  because  contaminated 
property  is  not  usable  for  commercial 
purposes  because  of  its  physical 
condition,  and  not  because  of  any 
cleanup  obligation  imposed  by  CERCLA. 
These  commenters  argued  that  the 
presence  of  hazardous  substances 
constitutes  a  health  and  safety  threat 
that  renders  the  property  unfit  for  use 
until  it  is  cleaned  up,  and  that  only  after 
the  property  is  cleaned  up  is  its 
marketability  and  value  enhanced. 
According  to  these  commenters,  a 
“subsequent  purchaser”  provision  will 
neither  enhance  the  property’s  value  nor 
increase  its  viability  for  commercial  use. 

In  addition,  a  provision  that  would 
"cleanse”  a  property  of  CERCLA 
liability  because  it  was  foreclosed  on 
and/or  “owned”  or  transferred  by  a 
government  entity  could  also  result  in 
government  lending  institutions 
becoming  attractive  targets  for  dumping 
of  contaminated  properties;  Liable 
owners  could  simply  default  on  their 
government  loans,  which  would  create  a 
large  inventory  of  government-owned 
contaminated  properties.  The  concern  is 
that  once  any  liability  on  the  part  of  the 
private  owner  to  clean  up  property  is 
removed,  such  properties  would  only  be 
cleaned  up  at  taxpayer  expense  without 
prospect  that  the  government  would  be 
reimbursed. 

Regardless  of  the  commenters’ 
arguments  regarding  a  “subsequent 
purchaser”  provision,  there  is  no  basis 
in  the  statute  that  would  support 
including  such  a  provision  in  this  rule.  A 
few  commenters  who  argued  for  a 
subsequent  purchaser  provision 
suggested  that  the  rule  could  include  a 
clause  providing  that  the  government’s 
defense  under  section  101(35)(A)(ii)  be 
deemed  to  “run  with  the  land,”  or  that 
would  otherwise  allow  the  defense  to  be 
assigned  by  a  government  entity  to  a 
non-government  entity  as  the 
subsequent  purchaser.  However,  there  is 
no  authority  of  which  the  Agency  is 


aware  or  that  was  cited  by  any 
commenter  that  would  support  a 
transfer  or  assignment  of  a  CERCLA 
defense,  particularly  in  light  of  the 
section  107(e)  prohibition  on  agreements 
respecting  the  transfer  of  liability  from 
one  person  to  another. 

Furthermore,  the  Agency  does  not 
have  the  authority  to  promulgate  such  a 
provision  as  a  component  of  the 
definitions  of  either  section  101(20){A)  or 
section  101(35)(A) — which  are  the 
subject  of  this  rule — nor  does  the 
Agency  believe  that  such  a  definition, 
even  if  promulgated,  would  be  legally 
valid.  CERCLA  does  not  contain  any 
provision  that  would  insulate  from 
liability  a  person  who  knowingly 
purchases  contaminated  property;  under 
CERCLA,  the  opposite  is  true.  See 
CERCLA  sections  101(35)(B)  &  107(b)(3), 
42  U.S.C.  9601(35)(B)  &  9607(b)(3);  see 
also  H.R.  Conf.  Rep.  No.  962,  ^th  Cong. 
2d  Sess.  (1986),  reprinted  in  Senate 
Comm,  on  Envt.  &  Pub.  Works,  ”A 
Legislative  History  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986”  5002-03  (Comm.  Print  1990).  A 
judicial  or  administrative  settlement  or 
execution  of  a  prospective  purchaser 
agreement  in  which  the  Agency  agrees 
to  provide  a  convenant  not-to-sue  are 
the  only  methods  recognized  by  EPA  by 
which  owners  of  contaminated  property 
are  able  to  resolve  their  liability.  See 
Guidance  on  Landowner  Liability  Under 
section  107(a)(1)  of  CERCLA,  De 
Minimis  Settlements  Under  section 
122(g)(1)(B)  of  CERCLA,  and  Settlements 
WiLh  ftospective  Purchasers  of 
Contaminated  Property.  54  FR  34235 
(Aug.  18, 1989). 

In  any  event,  transfers  of  property  by 
the  federal  government  are  beyond  the 
scope  of  this  regulation:  Section  120  of 
CERCLA  contains  specific  and  detailed 
provisions  delineating  the 
responsibilities  of  government  ’’owners 
or  operators”  of  contaminated 
properties,  and  it  is  this  section  that 
controls  the  transfer  of  government 
properties  to  subsequent  purchasers. 
There  is  no  provision  in  section  120  of 
the  type  described  by  the  commenters, 
nor  is  there  any  discussion  in  the 
legislative  history  of  any  intent  to 
include  such  a  provision.  This  regulation 
addresses  only  whether  a  person  is 
exempt  from  the  definition  of  “owner  or 
operator”  as  the  holder  of  a  security 
interest  by  virtue  of  section  101(20)(A), 
or  as  a  government  entity  that  has 
acquired  property  involuntarily  within 
the  meaning  of  section  101(35)(A)(ii). 

Notice  and  Comment  Issues 

A  few  comments  were  received  that 
were  critical  of  the  30-day  comment 
period,  arguing  that  thirty  days  was  too 


short  a  period  for  public  comment  and 
that  this  ’’too  short”  period  rendered  the 
rule  invalid.  A  few  commenters 
requested  that  the  comment  period  be 
extended  for  an  additional  thirty  days. 

Other  commenters  argued  that  there 
was  no  meaningful  opportunity  for 
public  comment  because  the  proposed 
rule  did  not  explain  why  certain 
provisions  were  included  in  the 
proposal,  and  because  it  did  not 
articulate  or  address  unspecified 
"alternative  approaches”  to  the 
provisions  that  were  proposed.  Some 
commenters  also  stated  that  there  was 
no  meaningful  opportunity  for  comment 
because  no  comments  were  solicited  or 
accounted  for  in  connection  with  pre¬ 
proposal,  internal  Agency  drafts  of  the 
proposed  rule,  and/or  because  changes 
from  earlier  internal  drafts  of  the  rule 
were  not  explained. 

EPA  disagrees  that  providing  for  a  30- 
day  comment  period  renders  the  rule 
invalid  or  denies  a  meaningful 
opportunity  for  public  comment.  Thirty 
days  is  a  common  period  for  public 
comment,  and  longer  periods — ^while 
permitted — are  not  required.  The 
Agency  received  approximately  300 
comments  within  the  30-day  period,  and 
many  more  shortly  after  the  30-day 
period  had  expired.  Although  the 
Agency  declined  to  extend  the  comment 
period,  in  this  rulemaking  EPA  has 
nevertheless  considered  and  evaluated 
fully  all  the  comments  received  within 
sixty  days  of  the  proposed  rule’s 
publication.  The  Agency  also  notes  that 
the  few  persons  who  requested  an 
extension  nevertheless  submitted 
comments  in  a  timely  fashion. 

EPA  also  disagrees  that  the  proposal 
failed  to  disclose  or  indicate  the  bases 
for  its  provisions.  The  preamble  stated 
explicitly  on  numerous  occasions  that 
the  proposal  was  based  in  large  part  on 
existing  caselaw,  cited  to  those  cases 
and  to  other  relevant  cases  and  legal 
authorities  for  specific  provisions,  and 
that  the  purpose  of  the  regulation  was  to 
fill  a  void  in  an  unsettled  area  of  law. 
The  Agency  endeavored  to  ensure  that 
the  proposed  rule’s  provisions  were  not 
considered  arbitrary,  capricious,  or 
otherwise  not  in  accordance  with  law 
by  basing  its  provisions  on  established 
caselaw  and  other  relevant  legal 
principles,  and  therefore  EPA  did  not 
attempt  to  provide  “alternative 
approaches”  to  the  principles 
established  in  legal  precedents 
construing  the  exemption.  EPA  is  also 
imaware  of  any  principle  of 
administrative  law  that  requires  an 
agency  to  articulate  alternative 
approaches  in  a  proposed  rule. 


18374  Federal  Register  /  Vol.  57,  No.  83  /  Wednesday.  April  29,  1992  /  Rules  and  Regulations 


Finally,  the  Agency  disagrees  that  the 
notice  and  comment  requirements  of  the 
APA  were  not  complied  with  because 
EPA  did  not  solicit  comments  on  the 
Agency's  internal  pre-proposal  drafts  of 
the  rule.  Although  what  purported  to  be 
two  drafts  of  the  propos^  nde  were 
published  in  non-official  sources,  these 
documents  were  not  released  by  the 
Agency  nor  were  they  formally 
identified  by  the  Agency  as  official  EPA 
documents  that  represented  the  EPA’s 
official  or  even  unofficial  proposal  The 
Agency  is  not  aware  of,  nor  has  any 
commenter  cited,  any  principle  of 
administrative  law  that  would  require 
public  notice  and  comment  during  the 
Agency’s  pre-proposal  deliberative 
process,  or  that  would  require  an 
explanation  of  internal  and  confidential 
agency  deliberations. 

Effective  Date  of  the  Final  Rule 

A  few  commenters,  mostly 
representatives  of  the  lending 
community,  raised  questions  regarding 
the  effective  date  of  this  final  regulation. 
Commenters  were  divided  over  the  date 
that  the  rule  should  be  considered 
effective.  Several  submitted  that  the  rule 
should  be  “retroactive"  in  application, 
on  the  theory  that  only  a  retroactively 
applied  regulation  would  establish  that 
the  protected  activities  identified  in  the 
rule  were  always  permissible,  even  if 
undertaken  by  a  holder  prior  to  the 
rule's  promulgation.  Others  argued  that 
the  rule  should  only  be  prospective  in  its 
application,  because  before  the  rule  was 
issued  persons  affected  by  it  would 
have  had  no  notice  of  the  actions 
considered  acceptable  or  unauthorized 
by  section  101(20)(A).  These 
commenters  argued  that  the  legality  of  a 
holder’s  pre-rule  actions  could  not  fairly 
be  judged  by  a  later  promulgated  rule. 

liie  effect  of  this  final  rule  governed 
by  the  Administrative  Procedure  Act 
(APA).  This  rule  is  a  legislative  or 
substantive  rule  imder  the  APA  because 
it  is  an  “agency  statement  of  *  *  * 
future  effect  *  *  *’*,  5  U.S.C.  551(4),  and 
intended  to  establish  with  greater  clarity 
the  bounds  of  CERCLA's  involuntary 
security  interest  exemption  and 
provisions  governing  involuntary 
acquisitions  and  transfers.  The  criteria 
identified  in  the  various  cases 
considering  whether  a  regulation  may 
have  a  retroactive  application  are  not 
present  in  this  instance.  See,  e.g.. 
Citizens  to  Save  Spencer  County  v. 
Environmental  Protection  Agency,  600 
F.2d  844,  880-81  (D.C.  Cir.  1979);  Retail. 
Wholesale  and  Apartment  Store  Union, 
AFL-CIO  v.  National  Labor  Relations 
Board,  466  F.2d  380,  390  (D.C  Or.  1972). 
Accordingly,  the  effective  date  of  this 
regulation  is  controlled  by  section  4  of 


the  APA  5  U.S.C.  553(d).  See  General 
Motors  Corp.  v.  Ruckelshaus,  742  F,2d 
1561, 1565  (D.C.  Cir.  1984)  (citations 
omitted),  cert  denied,  471  U.S.  1074 
(1985).  'This  section  of  the  APA  provides 
that  substantive  rules  are  effective  no 
sooner  than  thirty  days  after  the 
publication  date,  unless  one  of  certain 
exceptions  apply.  Section  4(d)(1)  of  the 
APA  provides  an  exception  from  the 
requirement  that  a  substantive  rule  is 
effective  no  sooner  than  30  days  fi'om 
the  date  of  publication  if  it  is  “a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction!.)’’  5  U.S.C.  553(d)(1). 
Therefore,  because  this  regulation 
recognizes  a  statutory  exemption  for 
persons  who  hold  indicia  of  ownership 
primarily  to  protect  a  security  interest  in 
a  facility  subject  to  CERCLA  and 
because  it  clarifies  those  acquisitions  by 
and  transfers  to  the  government  that  are 
involuntary  under  CERCLA  this 
regulation  is  effective  immediately  upon 
publication  in  the  Federal  Register. 

Although  this  is  a  legislative  or 
substantive  nde  effective  upon  the  date 
of  publication,  the  principles  underlying 
the  regulation  are  based  on  EPA’s 
interpretation  of  CERCLA’s  security 
interest  exemption  and  involuntary 
acquisition  provisions,  and  on  caselaw 
construing  the  exemption.  Moreover,  the 
regulation  does  not  specify  the  only 
means  for  compliance  with  the 
exemption.*®  For  these  reasons,  EPA 
expects  that  the  provisions  of  this 
regulation  will  provide  appropriate 
guidance  for  evaluating  the  actions  of  a 
holder  or  government  entity  prior  to  the 
effective  date  of  this  final  nde.  See 
Fertilizer  Institute  v.  United  States 
Environmental  Protection  Agency,  935 
F.2d  1303, 1308  (D.C.  Cir.  1991). 

IV.  Explanation  of  Provisions  in  the 
Final  Rule  Protecting  the  Holder 

The  section  101(20)(A)  security 
interest  exemption  is  the  principal 
means  of  avoiding  CERCLA  liability  for 
a  person  maintaining  indicia  of 
owner^ip  in  a  facility  primarily  to 
protect  a  security  interest. 

Section  101(20)(A)  provides,  in  part; 

Such  term  [owner  or  operator]  does  not 
include  a  person  who,  without  participating 


“*  For  example,  the  provisions  regarding 
foredosnre  specify  that  if  a  security  holder 
undertakes  certain  defined  activities  it  will  be 
considered  to  continue  to  maintain  its  indicia  of 
ownership  primarily  to  protect  a  security  interest. 
This  provision  is  intend^  to  establish  certainty  for 
a  foreclosing  security  holder  that  it  will  be  able  to 
undertake  actions  that  are  consistent  with  the 
exemption.  However,  the  rule  does  not  narrowly 
dehne  this  as  the  only  manner  by  which  a 
foreclosing  security  holder  can  establish 
consistency  with  the  exemption.  See  40  C.F.R. 

I  300.1100(dH2). 


in  the  management  of  a  vessel  or  facility, 
holds  indicia  of  ownership  primarily  to 
protect  his  security  interest  in  the  vessel  or 
facility. 

There  are  three  key  terms  found  in  the 
exemption  that  are  not  otherwise 
defined  in  CERCLA:  (1)  “Indicia  of 
ownership,”  (2)  the  requirement  that  the 
ownership  indicia  be  held  “primarily  to 
protect  [a]  security  interest"  and  (3)  the 
prohibition  of  the  holder  from 
“participating  in  the  management"  of  the 
facility. 

A.  Indicia  of  ownership 

Ownership  indicia  within  the  meaning 
of  section  101(20KA)  means  evidence  of 
interests  in  real  or  personal  property. 
There  is  no  limitation  or  qualification  on 
the  type,  quality,  or  quantity  of 
ownership  indicia  that  may  be  held  by  a 
person  within  the  meaning  of  section 
101(20)(A).  provided  that  the  indicia  are 
held  primarily  as  protection  for  a 
security  interest  (such  as  for  a  loan  or 
other  obligation,  including  title  to  the 
real  or  personal  property  acquired 
incident  to  foreclosure  and  its 
equivalents).  The  nature  of  the 
ownership  interest  may  vary  according 
to  the  type  of  secured  transaction  and 
the  nature  of  the  holder’s  relationship 
(such  as  that  of  a  guarantor  or  surety). 
Accordingly,  indicia  of  ownership  may 
be  evidence  of  a  security  interest,  or  of 
an  interest  in  a  security  interest,  or  an 
interest  in  real  or  personal  property.  For 
purposes  of  section  101(20)(A),  examples 
of  such  indicia  include,  but  are  not 
limited  to,  a  mortgage,  deed  of  trust  or 
legal  or  equitable  title  obtained  pursuant 
to  foreclosure  or  its  equivalents,  a  surety 
bond,  guarantee  of  an  obligation,  title 
held  pursuant  to  a  lease  financing 
transaction  in  which  the  lessor  does  not 
select  initially  the  leased  property,  or  an 
assignment  lien,  pledge,  or  other  right  to 
or  form  of  encumbrance  against 
property.  Accordingly,  it  is  not 
necessary  for  a  person  to  hold  actual 
title  or  a  security  interest  in  order  to 
maintain  some  “indicia"  or  evidence  of 
ownership  in  an  encumbered  vessel  or 
facility. 

B.  Primarily  to  protect  the  security 
interest 

Whether  the  ownership  indicia 
maintained  by  a  person  in  a  vessel  or 
facility  bring  it  within  or  outside  of  the 
definition  of  “owner  or  operator"  under 
CERCLA  is  determined  by  whether  the 
indicia  are  held  “primarily  to  protect  [a] 
security  interest.”  The  use  of  this  phrase 
requires  that  the  ownership  interest  be 
maintained  primarily  for  the  purpose  of, 
or  primarily  in  connection  with,  securing 
payment  or  performance  of  a  loan  or 
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other  obligation  (a  security  interest),  and 
not  an  interest  in  property  held  for  some 
other  reason.  A  security  interest  may 
arise  pursuant  to  a  variety  of  statutory 
or  common  law  Hnancing  transactions. 
While  a  security  interest  is  ordinarily 
created  by  mutual  consent,  such  as  a 
secured  transaction  within  the  scope  of 
Article  9  of  the  Uniform  Commercial 
Code,  there  are  other  means  by  which  a 
security  interest  may  be  created,  some 
of  which  may  or  may  not  be  the  result  of 
a  consensual  arrangement  between  the 
parties  to  the  transaction.  In  general,  a 
transaction  that  gives  rise  to  a  security 
interest  is  one  that  provides  the  holder 
with  recourse  against  real  or  personal 
property  of  the  person  pledging  the 
security;  the  purpose  of  the  interest  is  to 
secure  the  repayment  of  money,  the 
performance  of  a  duty,  or  of  some  other 
obligation.  See  generally ).  White  &  R. 
Summers,  Handbook  on  the  Uniform 
Commercial  Code  §  22  (2d  Ed.  1980); 
Restatement  of  Security  (1941). 

As  used  in  section  101(20)(A)  and 
under  this  final  rule,  security  interests 
arise  from  transactions  in  which  an 
interest  in  property  is  created  or 
established  for  the  purpose  of  securing  a 
loan  or  other  obligation,  and  includes 
mortgages,  deeds  of  trust,  liens,  and  title 
held  pursuant  to  lease  financing  ~ 
transactions.  Security  interests  may  also 
arise  from  transactions  such  as  sale- 
and-leasebacks,  conditional  sales, 
installment  sales,  trust  receipt 
transactions,  certain  assignments, 
factoring  agreements  or  accounts 
receivable  financing  agreements, 
consigiunents,  among  others,  provided 
that  the  transaction  creates  or 
establishes  an  interest  in  a  vessel  or 
facility  for  the  purpose  of  securing  a 
loan  or  other  obligation. 

A  "holder”  as  used  in  this  regulation 
is  a  person  who  maintains  ownership 
indicia  primarily  to  protect  a  security 
interest,  however  acquired  or  held,  and 
is  covered  by  section  101(20)(A)  and  this 
regulation.  The  term  “holder”  includes 
the  initial  holder  (such  as  the  loan 
originator,  for  example),  and  any 
subsequent  holder,  such  as  a  successor- 
in-interest,  subsequent  purchaser  on  the 
secondary  market  loan  guarantor, 
surety,  or  other  person  who  maintains 
indicia  of  ownership  primarily  to  protect 
a  security  interest.  The  term  also 
includes  any  person  acting  on  behalf  of 
or  for  the  benefit  of  the  holder,  such  as  a 
receiver. 

In  contrast,  under  section  101(20)(A), 
"indicia  of  ownership”  held  “primarily 
to  protect  [a]  security  interest”  do  not 
include  evidence  of  interests  in  the 
nature  of  an  investment  in  the  facility,  or 
an  ownership  Interest  held  primarily  for 


any  reason  other  than  as  protection  for  a 
security  interest  See  e.g..  United  States 
V.  Maryland  Bank  Er  Trust,  supra, 

(actions  taken  by  lending  institution 
after  foreclosure  indicate  property  held 
as  an  investment  rather  than  as  security 
for  a  loan).  EPA  recognizes  that  lending 
institutions  have  revenue  interests  in  the 
loan  transactions  that  create  security 
interests;  such  transactions  are  not 
considered  to  be  investment  interests, 
but  are  considered  secured  transactions 
falling  within  the  exemptioiL  See  In  re 
Bergsoe  Metal  Carp.,  910  F.2d  at  672  n.2. 

When  a  person  holds  indicia  of 
ownership  in  a  facility  primarily  for 
investment  purposes,  as  opposed  to 
assuring  repayment  of  a  loan  or  as 
seciuity  for  some  other  obligation,  the 
exemption  will  not  apply.  The  person 
holding  ownership  indicia  to  protect  a 
security  interest  may  have  additional, 
secondary  reasons  for  maintaining  the 
indicia  in  addition  to  protecting  a 
security  interest;  maintaining  indicia  for 
reasons  in  addition  to  protecting  a 
security  interest  is  consistent  with  the 
exemption  and  is  permissible  under  this 
rule.  However,  any  such  additional 
reasons  must  be  secondary  to  protecting 
a  security  interest  in  the  secured  facility. 

Lending  institutions,  which  typically 
hold  a  large  number  of  security 
interests,  may  also  act  in  some  trustee, 
fiduciary  or  other  capacity  with  respect 
to  a  facility.  However,  this  rule  defining 
the  section  101(20)(A)  security  interest 
exemption  does  not  address 
circumstances  in  which  a  lending 
institution  or  any  person  acts  as  a 
trustee,  or  in  a  non-lending  capacity,  or 
has  any  interest  in  a  facility  other  than 
as  provided  in  this  rule.  Because  the 
exemption  in  section  101(20)(A) 
addresses  only  holders,  any  discussion 
of  persons  with  other  interests  or 
involvement  in  a  facility  is  beyond  the 
scope  of  this  rule.  Of  course,  a  trustee  or 
other  fiduciary  with  respect  to  a  facility 
(or  any  person)  who  holds  in.dicia  of 
ownership  in  the  vessel  or  facility 
primarily  to  protect  a  security  interest 
may  assert  the  exemption. 

C.  Participating  in  the  Management  of  a 
Facility 

Whether  the  holder  has  participated 
in  management  sufficiently  to  void  the 
exemption  is  a  fact-sensitive  inquiry. 
Participation  in  the  management  of  a 
facility  means  actual  participation  in  the 
management  or  operation  of  the  facility 
by  the  holder,  and  does  not  include  the 
mere  capacity  or  unexercised  right  or 
ability  to  influence  facility  operations.  In 
all  cases,  the  determination  of  whether  a 
holder  is  participating  in  management 
depends  on  the  holder's  actions  with 
respect  to  the  facility,  rather  than  the 


outcomes  associated  with  such  actions.  ^ 
This  regulation  contains  a  list  of 
activities  commonly  undertaken  by 
holders  that  the  Agency  considers  to  he 
consistent  with  holding  ownership 
indicia  primarily  to  protect  a  security 
interest.  Hiese  activities,  if  undertaken 
by  a  holder,  are  not  considered  evidence 
of  participation  in  the  management  of 
the  facility.  In  addition,  to  address  those 
other  activities  not  specifically  listed  in 
this  rule,  a  general  test  of  management 
participation  is  provided.  The  general 
test  specifies  that  a  holder  is  considered 
to  be  participating  in  management 
within  the  meaning  of  section  101(20)(A) 
of  CERCLA  when  it  exercises 
decisionmaking  control  over  the 
borrower's  environmental  compliance 
(such  that  the  holder  has  undertaken 
responsibility  for  the  borrower's 
hazardous  substance  handling  or 
disposal  practices),  or  where  the  holder 
assumes  overall  management 
responsibility  encompassing  the  day-to- 
day  decision  making  of  the  enterprise. 

With  respect  to  the  specifically  listed 
activities,  a  holder  acts  consistently 
with  holding  ownership  indicia 
primarily  to  protect  a  security  interest, 
for  example,  when  policing  the  loan, 
undertaking  financial  workout  with  a 
borrower  where  the  obligation  is  in 
default  or  in  threat  of  default,  or  by 
foreclosing  and  preparing  the  facility  for 
sale  or  liquidation.  In  addition,  the 
holder  is  not  considered  to  be  acting 
outside  the  scope  of  the  exemption  by 
monitoring  the  borrower's  business,  or 
by  requiring  or  conducting  on-site 
inspections  and  audits  of  the 
environmental  condition  of  the  facility 
or  the  borrower's  financial  condition,  or 
monitoring  other  aspects  of  the  facility 
considered  relevant  or  necessary  by  the 
holder,  or  requiring  certification  of 
financial  information  or  compliance 
with  applicable  duties,  laws  or 
regulations,  or  requiring  other  similar 
actions,  provided  that  the  holder  does 
not  otherwise  participate  in  the 
management  of  the  facility,  as  provided 
in  this  regulation.  Such  oversight  and 
obligations  of  compliance  imposed  by 
the  holder  are  not  considered  part  of  the 
management  and  operation  of  a  facility. 
(Note  that  although  such  requirements 
and  oversight  may  inform  and  perhaps 
strongly  infiuence  the  borrower's 
management  of  a  facility,  the  holder  is 
not  considered  to  be  participating  in 
management  where  the  borrower 
continues  to  make  operational  decisions 
at  the  facility.) 

The  protected  activities  of  a  holder 
that  are  specifically  identified  in  this 
rule  are  based  on  caselaw  construing 
the  exemption  and  on  input  from 
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commenters.  Cases  addressing  the  issue 
of  a  holder's  involvement  with  a 
borrower  have  routinely  held  the 
financial,  administrative,  and  similar 
general  advice  is  not  ordinarily 
considered  to  rise  to  the  level  of 
management  participation.  See,  e.g.. 
United  States  v.  Fleet  Factors  Carp.,  901 
F.2d  at  1556-57  (facility  monitoring  and 
involvement  in  financial  decisions 
protected);  United  States  v.  Mirabile,  15 
Envtl.  L.  Rep.  at  20996-97  (facility 
monitoring,  involvement  in  financial 
decisions,  restrictions  on  hnancial 
decisions  contained  in  loan  documents, 
and  general  financial  advice 
permissible):  In  re  Bergsoe  Metals  Carp., 
910  F.2d  at  672  (input  at  planning  stages 
of  project,  inspection  and  entry  rights 
permissible);  Guidice  v.  BFG 
Electroplating  and  Manufacturing  Co., 

732  F.  Supp.  at  562  (monitoring  of 
accounts  and  of  business  and  personnel 
matters,  site  inspections,  assistance  in 
loan  negotiations,  loan  restructuring, 
and  procurement  of  purchaser  for 
facility  permissible).  Other  similar  types 
of  activities  that  do  not  rise  to  the  level 
of  management  participation  that  were 
suggested  by  commenters  have  also 
been  included  in  this  final  regulation. 

While  the  case  construing  the 
exemption  have  described  some 
activities  and  drawn  a  rough  line 
between  those  actions  of  a  holder  that 
are  and  are  not  evidence  of  management 
participation,  there  remains  uncertainty 
about  the  effect  of  other  activities 
commonly  or  routinely  undertaken  by  a 
holder  in  the  course  of  managing  a  loan. 
To  the  greatest  extent  possible, 
therefore,  this  final  rule  is  intended  to 
protect  “lenders  from  being  exposed  to 
CERCLA  liability  for  engaging  in  their 
normal  course  of  business,"  Fleet 
Factors,  901  F.2d  at  1556,  and  to  define 
with  greater  precision  the  point  at  which 
a  holder’s  actions  pass  from  oversight 
and  advice  to  actually  facility 
management. 

Accordingly,  the  activities  identified 
in  this  rule  do  not  specify  the  only 
activities  that  may  be  undertaken  by  a 
holder  without  voiding  the  exemption, 
and  it  should  not  be  inferred  that 
activities  not  specifically  mentioned  in 
this  rule  are  automatically  considered 
evidence  of  participation  in  a  facility’s 
management — those  must  be  addressed 
on  a  case-by-case  basis  and  based  on 
the  general  test  provided  in  this  rule 
because  of  the  many  and  varied 
situations  and  different  types  of 
property  that  may  be  subject  to  a  valid 
security  interest  and  that  are  potentially 
“facilities”  under  CERCLA,  and  because 
of  the  numerous  ways  in  which  a  holder 
may  work  with  a  borrower  and/or  the 


secured  asset.  EPA  does  not  believe  that 
a  regulation  of  general  application  could 
be  promulgated  that  could  contain  a  list 
of  each  and  every  action  that  a  holder 
might  undertake.  'Therefore,  this  rule 
provides  a  general  test  of  “management 
participation"  in  a  facility,  which  is 
intended  to  serve  as  a  standard  by 
which  the  actions  that  a  holder 
undertakes  with  respect  to  a  facility 
may  be  assessed  for  consistency  with 
the  exemption. 

In  addition,  the  section  101(20)(A) 
exemption  applies  only  to  “owner  or 
operator"  liability  under  section 
107(a)(1)  and  section  107(a)(2)  of 
CERCLA.  Where  the  exemption  applies, 
a  holder  is  not  the  current  “owner  or 
operator”  of  a  facility  for  piuposes  of 
section  107(a)(1),  or  the  “owner  or 
operator"  of  a  facility  at  the  time 
hazardous  substances  were  disposed  of 
for  purposes  of  section  107(a)(2). 
Accordingly,  a  holder  should  take  care 
that  its  own  actions  do  not  result  in 
liability  under  other  sections  of 
CERCLA.  See,  e.g.,  CERCLA  section 
107(a)(3)-(4),  42  U.S.C.  9607(a)(3)-(4). 

This  admonition  is  not  a  new 
requirement  or  an  obligation  imposed  by 
the  terms  of  section  101(20)(A):  In 
general,  any  person  that  is  liable  under 
section  107(a)(3)  or  107(a)(4)  of  CERCLA 
is  held  strictly,  jointly,  and  severally 
liable  for  the  costs  of  cleanup.  ‘  * 
Accordingly,  a  holder  is  cautioned  to  be 
aware  of  the  hazardous  substances 
present  at  a  secured  facility  to  ensure 
that  its  actions  do  not  subject  it  to 
liability  under  other  provisions  of 
CERCLA. 

The  following  sections  discuss  and 
describe  the  specifically  protected 
activities  of  a  holder  that  the  final  rule 
defines  not  to  be  instances  of 
participation  in  the  management  of  a 
facility  by  a  person  holding  indicia  of 
ownership  primarily  to  protect  a 
security  interest  in  the  facility.  The 
general  test  or  standard  of  participating 
in  a  facility’s  management,  which  is 
intended  to  address  the  consistency 
with  the  exemption  of  those  activities 
that  are  not  specifically  provided  for  in 
this  rule,  is  also  discussed  below. 

Actions  at  the  Inception  of  the  Loan  or 
Other  Transaction 

Actions  undertaken  by  a  holder  prior 
to  or  at  the  inception  of  a  transaction  in 
which  indicia  of  ownership  are  held 
primarily  to  protect  a  security  interest 
are  irrelevant  with  respect  to  the  general 
test  of  participation  in  management,  and 


• '  See,  e.g..  TangJewood  East  Homeowners  v. 
Charies-Thomas,  Inc.,  supra;  United  States  v. 
Monsanto,  supra;  United  States  v.  Chem-Dyne 
Corp„  supra. 


thus  are  not  considered  evidence  of 
participation  in  the  management  of  the 
facility.  Absent  any  indicia  of 
ownership,  the  section  101(20(A) 
exemption  has  no  application,  llius, 
consultation  and  negotiation  concerning 
the  structure  and  terms  of  the  loan  or 
other  obligation,  the  payment  of  interest, 
the  payment  period,  and  specific  or 
general  financial  or  other  advice, 
suggestions,  counseling,  guidance,  or 
other  actions  incident  or  prior  to  time 
that  indicia  of  ownership  are  held  to 
protect  a  security  interest  are  not 
considered  evidence  of  participation  in 
the  management  of  the  facility  for 
purposes  of  the  Section  101(2)(A) 
exemption.  Activities  that  take  place 
prior  to  this  time  are  not  relevant  for 
determining  whether  the  holder  has 
participated  in  the  management  of  the 
facility  after  the  time  that  the  holder 
maintains  indicia  of  ownership  to 
protect  a  security  interest. 

In  addition  to  such  pre-loan 
involvement,  a  holder  may  determine 
(whether  for  risk  management  or  any 
other  business  purpose)  to  undertake  or 
require  an  environmental  inspection  of  a 
facility  securing  the  loan  or  other 
obligation.  Such  environmental 
inspections  may  be  undertaken  by  the 
holder,  for  example,  or  the  holder  may 
require  one  to  be  conducted  by  another 
party  (such  as  the  borrower)  as  a 
condition  of  the  loan  or  other 
transaction.  The  statute  does  not  require 
that  such  an  inspection  be  undertaken  to 
qualify  for  the  exemption,  and  the 
liability  of  a  holder  seeking  to  avail 
itself  of  the  exemption  cannot  be  based 
on  or  affected  by  the  holder  not 
conducting  or  not  requiring  an 
inspection  in  connection  with  the 
security  interest.  Nor  can  liability  be 
premised  on  a  holder’s  having 
undertaken  or  required  an  inspection, 
and  nothing  in  this  ntle  should  be 
understood  to  discourage  a  holder  fi'om 
undertaking  or  requiring  such  an 
inspection  in  circumstances  deemed 
appropriate  by  the  holder. 

In  the  event  that  an  environmental 
inspection  of  a  facility  reveals 
contamination,  the  holder  may 
undertake  any  one  of  a  variety  of 
responses  that  it  deems  appropriate:  For 
example,  the  holder  may  refuse  to 
extend  credit  or  to  follow  through  with 
the  transaction,  or  instead  maintain 
indicia  of  ownership  in  non- 
contaminated  property  as  protection  for 
the  security  interest.  Alternatively,  a 
holder  may  determine  that  the  risk  of 
default  is  sufficiently  slight  (or  that  the 
extent  of  contamination  is  minimal  and 
does  not  significantly  affect  the  value  of 
the  facility)  and  proceed  to  maintain 
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indicia  of  ownership  in  the 
contaminated  property.  Additionally, 
the  holder  may  require  the  borrower  to 
clean  up  the  facility  as  a  condition  of  the 
loan  or  other  obligation.  Such  activities 
are  not  considered  participation  in  the 
facility's  management,  and  a  holder  that 
knowingly  takes  a  security  interest  in  a 
contaminated  facility  is  not  subject  to 
CERCLA  liability  solely  on  this  basis. 

Policing  the  Security  Interest  or  Loan 

Actions  which  are  consistent  with 
holding  ownership  indicia  primarily  to 
protect  a  security  interest  include,  but 
are  not  limited  to,  a  requirement  that  the 
borrower  clean  up  the  facility  prior  to  or 
during  the  life  of  the  loan  or  security 
interest;  a  requirement  of  assurance  of 
the  borrower's  compliance  with 
applicable  federal  state,  and  local 
environmental  or  other  rules  and 
regulations  during  the  life  of  the  loan  or 
security  interest;  securing  authority  or 
permission  for  the  holder  to  periodically 
or  regularly  monitor  or  inspect  the 
facility  in  which  the  holder  possesses 
indicia  of  ownership  (including  site 
inspections),  or  the  borrower's  business 
or  tinancial  condition,  or  both;  or  to 
comply  with  legal  requirements  to  which 
the  holder  is  subject;  or  other 
requirements  or  conditions  by  which  the 
holder  is  able  to  police  adequately  the 
loan  or  security  interest,  provided  that 
the  exercise  by  the  holder  of  such  other 
loan  policing  activities  are  not 
considered  evidence  of  management 
participation  as  provided  in  the  rule's 
“general  test"  of  management 
participation. 

The  authority  for  the  holder  to  take 
such  actions  may  be  contained  in 
contractual  (e.g.,  loan)  documents  or 
other  relevant  documents  specifying 
requirements  for  fmancial, 
environmental  and  other  warranties, 
covenants,  and  representations  or 
promises  from  the  borrower.  While  the 
exemption  requires  that  the  actions 
undertaken  by  a  holder  in  overseeing  or 
managing  the  loan  or  other  obligation  be 
consistent  with  those  of  a  person  whose 
indicia  of  ownership  in  a  facility  is  are 
held  primarily  to  protect  a  security 
interest,  a  holder  is  not  expected  to  be 
an  insurer  or  guarantor  of  environmental 
safety  or  quaUty  at  a  secured  facility. 
The  inclusion  of  environmental 
warranties  and  convenants  are  not 
considered  to  be  evidence  of  a  holder 
acting  as  an  insurer  or  guarantor,  and 
liability  cannot  be  premised  on  the 
existence  of  such  terms,  or  upon  the 
holder's  actions  that  ensure  that  the 
facility  is  managed  in  an 
enviroiimentally  sound  manner.  Neither 
are  these  actions  or  requirements 
considered  to  be  evidence  of 
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participation  in  management.  See,  e.g.. 
United  States  v.  Fleet  Factors  Corp.,  901 
F.2d  at  1558  (secured  creditors 
“encouraged"  to  closely  monitor  waste 
treatment  practices  and  policies  of 
debtors,  and  may  insist  upon 
compliance  with  acceptable  treatment 
standards  as  a  condition  of  financial 
support  and  may  adjust  loan  terms  to 
reflect  debtor's  hazardous  waste 
practices). 

Loan  Work  Out 

The  holder  may  determine  that  action 
needs  to  be  taken  with  respect  to  the 
facility  to  secure  or  safeguard  the 
security  interest  from  loss.  These 
actions  may  be  necessary  when,  for 
example,  a  loan  is  in  default  or  threat  of 
default,  and  are  commonly  referred  to  as 
loan  “work  out”  activities.  “Work  out" 
is  largely  an  undefined  term,  but 
generally  refers  to  activities  undertaken 
to  prevent  mitigate,  or  cure  a  default  by 
the  obligor,  or  to  preserve  or  prevent  the 
diminution  of  the  value  of  the  security. 
Work  out  activities  are  recognized  by 
EPA  as  a  common  lender  undertaking, 
and  as  such  these  actions  will  not  take  a 
holder  outside  of  the  section  101(20)(A) 
security  interest  exemption,  protdded 
that  such  actions  are  consistent  with  the 
general  test  of  management 
participation. 

When  the  holder  undertakes  work  out 
activities,  provides  financial  or  other 
advice,  and  similar  support  to  a 
financially  distressed  borrower,  the 
holder  will  remain  within  the  exemption 
only  so  long  as  the  holder  does  not 
participate  in  management  as  provided 
by  this  rule's  general  test.  Work  out 
actions  which  are  not  evidence  of 
“participation  in  management”  include, 
but  are  not  limited  to,  restructuring  or 
renegotiating  the  terms  of  the  security 
interest;  requiring  payment  of  additional 
rent  or  interest;  exercising  forbearance; 
requiring  or  exercising  rights  pursuant  to 
an  assignment  of  accounts  or  other 
amounts  owing  to  an  obligor,  requiring 
or  exercising  rights  pursuant  to  an 
escrow  agreement  pertaining  to  amounts 
owing  to  an  obligor;  providing  specific 
or  general  financial  or  other  advice, 
suggestions,  counseling,  or  guidance; 
and  exercising  any  right  or  remedy  the 
holder  is  entitled  to  by  law  or  imder  any 
warranties,  covenants,  conditions, 
representations  or  promises  fix)m  the 
borrower. 

Foreclosure  and  Sale  or  Liquidation 

Foreclosure  and  possession  of 
property  for  purposes  of  sale  or 
liquidation  is  often  the  only  remedy  the 
holder  may  have  to  secure  performance 
of  an  obligation.  Several  courts 
construing  section  101(20)(A)  have 
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accordingly  indicated  that  the  mere 
foreclosure  and  taking  of  title  does  not 
void  the  exemption.  United  States  v. 
Mirabile,  supra-.  United  States  v. 
Maryland  Bank  and  Trust,  supra: 

Guidice  v.  BFG  Electroplating  and 
Manufacturing  Co.,  supra;  In  re  T.P. 

Long  Chemical  Inc.,  supra.^*  The 
process  of  foreclosure  and  sale  or 
liquidation  of  a  foreclosed-on  facility 
often  results  in  the  exclusive  possession 
of  the  facility  by  the  holder,  and  may 
require  or  result  in  the  holder  taking 
record  title  to  the  facility  under  the  laws 
of  some  states.  Under  this  rule, 
foreclosure,  purchase  at  foreclosure 
sale,  acquisition  or  assignment  of  title  in 
lieu  of  foreclosure,  repossession  in  the 
case  of  a  lease  financing  transaction, 
acquisition  of  a  right  to  possession  or 
title,  or  other  agreement  in  settlement  of 
the  loan  obligation,  or  any  other  formal 
or  informal  manner  by  wMch  the  holder 
acquires  possession  of  the  borrower's 
collateral  for  subsequent  disposition  in 
partial  or  full  satisfaction  of  the 
underlying  obligation,  are  considered  to 
be  actions  within  the  scope  of  the 
statutory  exemption  as  necessary 
incidents  to  holding  ownership  indicia 
primarily  to  protect  a  security  interest. 
However,  a  holder  is  protected  by  the 
exemption  and  is  not  considered  an 
“owner  or  operator”  of  property  under 
this  rule  only  so  long  as  the  holder's 
acquisition  pursuant  to  foreclosure  is 
temporary  in  nature  and  the  holder  is 
seeking  to  sell  or  otherwise  divest  the 
foreclosed-on  property. 

To  avoid  liability  as  an  “owner  or 
operator”  in  the  post-foreclosure 
contect  a  holder  must  be  acting 
consistently  with  the  exemption's 
requirement  that  the  ownership  indicia 
maintained  by  the  holder  continue  to  be 
held  primarily  to  protect  the  security 
interest  Where  a  holder’s  actions 
indicate  that  it  is  not  seeking  to  sell  or 
liquidate  the  secured  assets,  the 
exemption  is  voided.  See  Cuidice  v. 

BFC  Electroplating  &Mfg.  Co.,  732  F. 
Supp.  at  562-563;  United  States  v. 
Maryland  Bank  &  Trust  Co.,  632  F.  Supp. 
at  579.  This  final  regulation  contains 
provisions  that  establish  how  a  holder 
avoids  being  considered  an  “owner  or 
operator”  of  property  following 
foreclosure.  'The  rule  first  provides  a  set 
of  general  criteria  for  offering  a  facility 
for  sale,  and  when  and  under  what 
circumstances  an  offer  of  purchase  may 
or  may  not  be  rejected.  In  addition,  even 
though  a  holder  is  permitted  to  use 
whatever  means  are  appropriate  and 

The  holding*  of  these  cases  as  they  relate  to 
foreclosure  are  discussed  in  a  previous  section.  See 
Foreclosure.  |  III.  supra. 
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available  to  sell  or  otherwise  divest 
itself  of  foreclosed-on  property,  as  a 
measiue  of  certainty  this  final  rule 
contains  “bright  line"  provisions  that,  if 
followed  by  a  holder,  establish  that  the 
holder  is  meeting  the  general  obligation 
to  divest  itself  of  a  foreclosed-on  facility 
in  a  reasonably  expeditious  manner. 

In  general,  a  foreclosing  holder  must 
seek  to  sell  or  otherwise  divest  itself  or 
foreclosed-on  property  in  a  reasonably 
expeditious  manner  using  whatever 
commercially  reasonable  means  are 
available  or  appropriate,  taking  all  facts 
and  circumstances  into  account.  A 
holder  cannot,  consistent  with  the 
exemption,  reject  or  refuse  offers  for  the 
property  that  represent  fair 
consideration  for  the  asset.  A  holder 
that  outbids  or  refuses  offers  from 
parties  offering  fair  consideration  for  the 
property  establishes  that  the  property  is 
no  longer  being  held  primarily  to  protect 
a  security  interest.**  The  terms  of  the 
bid  are  relevant  for  this  purpose,  and  a 
holder  is  not  required  to  accept  offers 
that  would  require  it  to  breach  duties 
owed  to  other  holders,  the  borrower,  or 
other  persons  with  interests  in  the 
property  that  are  owed  a  legal  duty.  In 
addition,  the  term  “fair  consideration” 
refers  to  an  all  cash  offer,  which  is 
intended  to  ensure  that  this  fmal  rule 
will  not  require  a  lender  to  accept  a  bid 
that  contains  unacceptable  conditions, 
such  as  requirements  for 
indemnification  agreements,  non-cash 
offers,  “bundled"  offers,  etc.  This 
provision  should  not  be  read  to  require 
that  a  holder  may  accept  only  cash 
offers,  however;  a  holder  is  always  free 
to  accept  any  offer  satisfactory  to  the 
holder.  The  exact  requirement  imposed 
by  this  regulation,  consistent  with  the 
established  caselaw,  is  that  a  holder 
may  not  reject  a  cash  offer  of  fair 
consideration  for  the  foreclosed-on 
property.  If  it  does,  or  if  it  outbids  others 
offering  fair  consideration,  then  the 
holder  is  liable  in  the  same  manner  as 
any  other  purchaser  of  property. 

Tliis  rule’s  provisions  deffning  “fair 
consideration”  and  specifying  when  the 
foreclosing  holder  may  reject  or  outbid 
offers  for  the  property  are  formulated  to 
reflect  the  amount  that  the  holder  may 
bid  at  the  foreclosure  sale,  or  not  reject 
during  the  foreclosure  sale  or  thereafter, 
in  order  to  recover  on  its  loan  or  other 
obligation.  Therefore,  for  a  senior 
creditor,  the  term  “fair  consideration" 
means  a  cash  amount  that  represents  a 

To  the  extent  that  the  foreclosing  lender  is 
acting  “primarily  to  protect  its  security  interest”  and 
is  within  the  secured  creditor  exemption.  EPA 
considers  that  the  ownership  of  the  property 
remains  with  the  borrower  for  purposes  of  the 
CERCLA  lien  provision.  See  42  U.S.C  S  9607(1). 


value  equal  to  or  greater  than  the 
outstanding  obligation  owed  to  the 
holder  (including  the  fees,  penalties,  and 
other  charges  incurred  by  ^e  holder  in 
connection  with  the  property).  "Fair 
consideration"  is  further  deffned  to 
reflect  tha  the  amount  that  will  recover 
the  holder’s  "security  interest”  in  the 
property  may  vary  depending  on  the 
seniority  of  the  loan  or  other  obligation 
that  is  being  foreclosed  upon. 

Specifically,  a  junior  creditor  may  be 
required  to  outbid  senior  creditors  in 
order  to  recover  the  value  of  its  loan  or 
other  obligation.  The  definition  of  fair 
consideration  therefore  distinguishes 
between  what  jimior  or  senior  creditors 
may  bid  or  not  reject  for  purposes  of 
maintaining  the  exemption.  In  addition, 
the  foreclosing  holder  may  be  required, 
to  avoid  liability  under  law  (for 
example,  to  the  borrower)  to  see  an 
amount  at  the  foreclosure  sale  that  is 
greater  than  the  outstanding  obligation 
owed  to  the  foreclosing  holder,  or  to  sell 
the  property  in  a  different  manner; 
therefore,  the  final  rule  does  not  require 
a  holder  to  accept  an  offer  of  “fair 
consideration"  if  to  do  so  would  subject 
the  holder  to  liability  under  federal  or 
state  law. 

In  this  way  the  ffnal  rule's  provisions 
governing  whether  the  sale  or 
disposition  of  property  is  consistent 
with  the  CERCLA  security  interest 
exemption  will  not  conflict  with  the 
manner  in  which  such  sales  are  required 
to  be  conducted  under  principles  of  law 
applicable  to  the  holder  and  the 
disposition  of  the  property.  For  purposes 
of  CERCLA,  the  deffnition  of  “fair 
consideration”  is  a  bright-line  test  to 
determine  whether  the  foreclosing 
holder  has  an  investment  or  other 
interest  in  the  property  that  is  not  within 
the  exemption,  see  United  States  v. 
Maryland  Bank  Sr  Trust,  supra,  or 
whether  the  holder's  post-foreclosure 
activities  indicate  that  it  continues  to 
maintain  its  ownership  indicia  in  the 
property  primarily  to  protect  a  security 
interest,  and  is  therefore  within  the 
protective  ambit  of  the  exemption. 

While  a  holder  may  use  whatever 
means  are  reasonable  and  appropriate 
for  marketing  foreclosed-on  property  to 
establish  that  it  is  seeking  to  divest  itself 
of  property  in  an  expeditious  manner, 
this  final  rule  also  provides  a 
mechanism  by  which  a  holder  can 
deffnitely  establish  that  it  continues  to 
hold  indicia  of  ownership  primarily  to 
protect  a  security  interest  and  is  not  an 
“owner  or  operator”  of  foreclosed-on 
property.  This  mechanism  is  intended  to 
act  as  another  “bright  line”  to  provide 
clear  and  unambiguous  evidence  that  a 
holder  is  not  the  facility’s  “owner  or 


operator”  following  foreclosure:  a  holder 
choosing  to  avail  itself  of  this  bright  line 
test  must,  within  twelve  months 
following  the  acquisition  of  marketable 
title,  list  the  property  with  a  broker, 
dealer,  or  agent  who  deals  with  the  type 
of  property  in  question,  or  advertise  the 
property  as  being  for  sale  or  disposition 
on  at  least  a  monthly  basis  in  either  a 
real  estate  publication  or  a  trade  or 
other  publication  suitable  for  the 
property  in  question,  or  a  newspaper  of 
general  circulation  (deffned  as  one  with 
a  circulation  over  10,000,  or  one  suitable 
under  any  applicable  federal,  state,  or 
local  rules  of  court  for  publication 
required  by  court  order  or  rules  of  civil 
procedure)  covering  the  area  where  the 
property  is  located.  If  the  holder 
satisfies  these  criteria,  the  holder  is 
considered  to  have  complied  with  the 
requirement  that  it  is  seeking  to  sell  or 
otherwise  divest  the  property  in  an 
expeditious  manner. 

EPA  also  recognizes  that  market 
conditions,  the  condition  of  the  property, 
and  other  factors  may  mean  that  despite 
reasonable  efforts  to  expeditiously  sell 
or  divest  foreclosed-on  property,  die 
property  may  not  be  quickly  sold. 
Therefore,  this  regulation  does  not 
impose  a  time  requirement  for  the 
ultimate  disposition  of  foreclosed-on 
property.  Provided  that  the  property  is 
being  actively  offered  for  sale  by  the 
holder  and  no  offers  of  fair 
consideration  are  ignored,  outbid,  or 
rejected,  foreclosed-on  property  may 
continue  to  be  held  by  the  holder 
without  the  holder  being  considered  an 
“owner  or  operator”  of  the  property. 

Regardless  of  the  manner  in  which  the 
foreclosing  holder  chooses  to  market  the 
property,  if  at  any  time  after  six  months 
following  the  acquisition  of  marketable 
title  the  holder  rejects,  or  does  not  act 
upon  within  90  days  of  receipt  of,  a 
written,  bona  fide,  firm  offer  of  fair 
consideration  for  the  property,  the 
exemption  is  voided.  A  “written,  bona 
fide,  ffrm  offer”  is  a  legally  enforceable, 
commercially  reasonable,  offer, 
including  all  material  terms  of  the 
transaction,  from  a  ready,  willing,  and 
able  purchaser  who  demonstrates  to  the 
holder’s  satisfaction  the  ability  to 
perform.  Where  a  holder  outbids, 
rejects,  or  fails  to  act  upon  an  offer  of 
fair  consideration,  the  holder  is 
considered  to  be  maintaining  its  indicia 
of  ownership  in  the  property  as 
protection  for  an  investment,  and  not  a 
security  for  the  obligation. 

Finally,  a  foreclosing  holder  is  also 
permitted  to  undertake  actions  Vvith 
respect  to  the  facility  to  protect  or 
preserve  the  value  of  the  secured  asset. 
For  example,  a  holder  may  determine 
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that  it  needs  to  take  certain  actions  with 
respect  to  a  facility's  operations  in  order 
to  preserve  the  value  of  the  foreclosed- 
on  assets  or  to  prevent  a  future  release 
(such  as  by  the  removal  of  drummed 
waste),  or  to  otherwise  prepare  property 
for  safe  public  access  incident  to  sale  or 
liquidation  of  assets.  Precisely  because 
a  holder  in  charge  of  a  facility  may  need 
to  take  a^irmative  action  with  respect 
to  the  facility  incident  to  foreclosure  and 
with  respect  to  any  hazardous 
substances  that  are  known  to  be 
present,  the  rule  provides  that  such 
actions  of  dominion  and  control  over  the 
facility  are  considered  necessary 
components  of  holding  ownership 
indicia  primarily  to  protect  a  security 
interest. 

Therefore,  under  this  final  rule,  such 
mitigative  or  preventative  measures  are 
considered  to  be  actions  that  are 
consistent  with  holding  ownership 
indicia  primarily  to  protect  the  security 
interest  in  the  facility,  provided  that 
such  actions  are  within  section  107(d)(1). 
42  U.S.C.  9607(d)(1).  This  section 
provides  that  no  person  is  liable  for 
CERCLA  costs  or  damages  “as  a  result 
of  rendering  care,  assistance,  or  advice" 
with  respect  to  hazardous  substances — 
even  if  such  actions  result  in  the  release 
or  threat  of  release  of  a  hazardous 
substance — so  long  as  the  actions  taken 
are  in  accordance  with  the  NCP,  or  at 
the  direction  of  an  onscene  coordinator. 
The  NCP,  promulgated  under  CERCLA 
Section  105,  42  U.S.C.  9605,  specifies  the 
appropriate  response  actions  for 
addressing  the  release  or  threat  of 
release  of  hazardous  substances  at  a 
facility.  40  CFR  part  300,  55  FR  8666 
(Mar.  8, 1990).  In  addition,  a  holder — or 
any  person — is  not  considered  to  be 
liable  under  CERCLA  for  the  release  or 
threatened  release  of  a  hazardous 
substance  for  which  another  party  is 
solely  responsible,  as  provided  in 
section  107(b),  42  U.S.C.  9607(b). 

In  addition,  in  the  post-foreclosure 
context,  this  rule  provides  that  a  holder 
which  forecloses  on  a  facility  with 
ongoing  operations  may  wind  up  the 
facility's  operations  without  losing  the 
security  interest  exemption.  Winding  up 
is  considered  a  protected  activity  by  a 
foreclosing  holder  because,  without  such 
protection,  foreclosure  would  not  be 
possible  where  practical  or  commercial 
necessity  dictates  that  the  foreclosing 
holder  undertake  such  actions. 

“Winding  up"  in  the  post-foreclosure 
context  includes  those  actions  that  are 
necessary  to  close  down  a  facility's 
operations,  secure  the  site,  and 
otherwise  protect  the  value  of  the 
foreclosed  assets  for  subsequent  sale  or 
liquidation.  See,  e.g..  United  States  v. 


Mirabile,  supra.  In  winding  up  a  facility 
a  holder  may  undertake  all  necessary 
security  measures  or  take  other  actions 
that  protect  and  preserve  a  facility's 
assets,  including  steps  taken  to  prevent 
or  minimize  the  risk  of  a  release  or 
threat  of  release  of  hazadous 
substances.** 

The  rule  also  protects  a  holder  that 
determines  that  maintaining  the 
business  activities  of  the  foreclosed-on 
facility  is  appropriate  under  the 
circumstances,  provided  that  the  holder 
seeks  to  sell  or  otherwise  dispose  of  the 
property  consistent  with  this  regulation. 
While  continuing  a  facility's  business 
activities  following  foreclosure  is  not 
necessary  or  even  possible  in  every  case 
(it  is  likely  unnecessary  where  the 
foreclosed-on  facility  is  already  shut 
down,  where  there  is  no  enterprise  to 
continue,  or  where  the  foreclosing 
holder  determines  that  it  would  prefer  to 
wind  up  operations  or  take  other  actions 
to  secure  the  property  for  subsequent 
resale),  the  rule  permits  holders  both  to 
foreclose  and  to  maintain  the  business 
activities  of  the  facility.  Such  activities 
are  considered  part  of  what  “lenders  [do 
when]  engaging  in  their  normal  course  of 
business,"  Fleet  Factors,  901  F.2d  at 
1556,  and  accordingly  are  protected  by 
this  regulation.  However,  even  if  the 
holder  is  seeking  to  divest  the  facility  in 
a  reasonably  prompt  manner  (as 
provided  in  40  CFR  300.1100(d)(1)),  a 
holder  may  be  independently  liable  for 
having  arranged  for  disposal  or 
treatment  of  hazardous  substances  at 
the  facility,  as  provided  under  section 
107(a)(3)  of  CERCLA.  In  addition,  a 
holder  may  also  incur  liability  by  having 
arranged  for  the  transportation  and 
disposal  of  hazardous  substances  at  the 
facility,  as  provided  under  section 
107(a)(4). 

General  Standard  of  Participation  in  the 
Management  of  a  Facility 

It  is  not  possible  to  specifically  cover 
in  this  final  rule  or  any  regulation  every 
conceivable  situation  in  which  a  holder 
might  act,  or  to  make  specific  provisions 
for  every  action  that  a  holder  might 
undertake  without  voiding  the 
exemption.  A  general  test  or  standard  of 
participation  in  a  facility's  management 
has  been  formulated  to  provide  a 
framework  within  which  to  assess  the 
consistency  of  a  holder's  actions  with 
the  limitations  of  section  101(20)(A]. 

Although  oversimplified  here  (see 
General  Test  of  Participation  in 
Management,  §  III,  supra),  the  rule's 

**  A  security  holder  also  may  be  under  an 
obligation  to  protect  collateral  from  loss  or 
impairment,  or  to  act  in  a  commercial  reasonable 
manner.  See,  e.g.,  U.C.C.  § 9-507. 


two-prong  test  or  standard  of 
management  participation  provides  that 
while  the  borrower  is  still  in  possession 
(i.e.  pre-foreclosure]  a  holder 
participates  in  the  management  of  a 
facility  only  if  the  holder  either 
exercises  decisionmaking  control  over  a 
facility's  environmental  compliance 
obligations,  or  where  the  holder's 
actions  manifest  or  assume 
responsibility  for  the  overall 
management  of  the  facility's  day  to  day 
operations.  The  general  test  adopts  a 
functional  approach  which  focuses  on 
the  holder's  actual  decisionmaking 
involvement  in  the  operational  (as 
opposed  to  the  financial  or 
administrative)  afiairs  of  the  secured 
facility.  The  first  prong  looks  to  where 
the  holder  has  exercised  decisionmaking 
control  over  the  borrower's 
environmental  compliance  (i.e.,  the 
borrower's  hazardous  substance 
disposal  or  handling  practices).  If  so,  the 
holder  is  “participating  in  the 
management"  of  the  facility  within  the 
meaning  of  section  101(20](A].  Similarly, 
the  second  prong  looks  to  where  the 
holder  is  functioning  as  the  overall 
manager  by  exercising  management  at  a 
level  encompassing  the  borrower's 
environmental  obligations,  or  over  all  or 
substantially  all  of  the  operational 
aspects  of  the  borrower's  enterprise, 
regardless  of  whether  decisionmaking 
control  over  the  enterprise's 
environmental  compliance 
responsibilities  has  been  explicitly 
assumed  or  not.  This  level  of  actual 
involvement  in  the  management  of  the 
facility  is  sufficient  to  constitute 
“management  participation”  for 
purposes  of  section  101(20)(A). 

The  general  test  prohibits  a  holder 
from  artificially  “carving  out” 
environmental  matters  from  its  purview 
as  a  means  to  otherwise  participate  in 
the  facility's  operational  management 
yet  maintain  the  exemption.  Under  the 
second  prong  of  the  general  test,  the 
ability  to  “carve  out”  environmental 
compliance  responsibilities  from  other 
operational  aspects  of  the  borrower's 
business  or  enterprise  demonstrates  that 
the  holder  has  manifested  or  assumed 
operational  responsibility  at  a 
management  level  that  includes  such 
matters,  and  doing  so  is  considered  to 
be  participation  in  the  facility's 
management 

However,  management  participation 
does  not  include  the  unexercised  right  to 
become  involved  in  operational  facility 
decisionmaking.  Whether  the  exercise  of 
rights  that  a  holder  might  have — 
whether  under  the  contract  or  other 
agreement  (if  any)  or  otherwise, 
including  the  enforcement  of  loan  terms 
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and  covenants  or  other  rights — rises  to 
the  level  of  participation  in  the  facility’s 
management  is  measured  by  reference 
to  the  general  test. 

Holder’s  Basis  of  CERCLA  Liability 
Independent  of  Status  as  Owner  or 
Operator 

This  fmal  rule  also  specifically 
provides  that  a  holder  avoids  liability  as 
an  “owner  or  operator"  of  a  facility 
under  section  107(a](l]  and  section 
107(a)(2)  of  CERCLA,  provided  that  the 
holder  does  not  prior  to  foreclosure, 
“participate  in  management”  as  defined 
in  this  rule,  and,  following  foreclosure, 
provided  that  the  holder  seeks  to  sell  or 
otherwise  divest  the  foreclosed-on 
facility,  and  does  not  reject  offers  of  fair 
consideration.  The  section  101(20)(A) 
exemption  and  this  rule  only  affect  a 
holder’s  potential  liability  under  section 
107(a)(1)  and  section  107(a)(2),  however, 
and  do  not  affect  a  holder’s  potential  to 
incur  CERCLA  liability  independent  of 
its  status  as  an  “owner  or  operator.” 

As  discussed  throughout  this 
preamble,  a  holder’s  activities  at  a 
facility  may  form  an  independent  basis 
of  liability,  under  section  107(a)(3)  and 
section  107(a)(4).  Therefore,  this  final 
rule  specifically  provides  that  a  holder 
may  be  held  liable  as  having  arranged 
for  disposal  or  treatment  of  hazardous 
substances  at  the  facility,  under  section 
107(a)(3),  or  by  having  transported 
hazaMous  substances  for  disposal, 
imder  section  107(a)(4).  Accordingly, 
while  compliance  with  the  final  rule 
protects  a  holder  from  incurring  liability 
as  an  “owner  or  operator”  of  a  facility,  it 
also  provides  that  a  foreclosing  holder 
may,  without  voiding  the  section 
101(20)(A)  security  interest  exemption, 
potentially  incur  liability  under  section 
107(a)(3)  or  section  107(a)(4)  of  CERCLA. 

Therefore,  40  CFR  300.1100  (d)(3) 
specifically  provides  that,  so  long  as  the 
holder  did  not  participate  in 
management  prior  to  foreclosure  and  its 
equivalents  and  the  holder  complies 
with  the  requirements  of  40  CFR 
300.11(^d)(l)-((l)(2).  during  the  period 
following  foredosure  and  its 
equivalents,  a  holder  in  possession  of  a 
vessel  or  facility  can  incur  liability 
under  CERCLA  in  connection  with  its 
activities  at  such  foreclosed  vessel  or 
facility  only  by  arranging  for  disposal  or 
treatment  of  a  hazardous  substance,  as 
provided  by  CERCLA  section  107(a)(3), 
or  by  accepting  for  transportation  aiid 
disposing  of  hazardous  substances  at  a 
facility  selected  by  the  holder,  as 
provided  by  CERCLA  section  107(a)(4). 
In  addition,  following  foreclosure  and  its 
equivalents,  a  foreclosing  holder  that 
directs  or  imdertakes  activities  under 
CERCLA  section  107(d)(1)  or  at  the 


direction  of  an  on-scene  coordinator  at 
the  foreclosed  vessel  or  facility  does  not 
incur  liability  for  such  activities. 

V.  Involuntary  Transfer  or  Acquisition 
by  a  Government  Entity 

A  government  entity  that  involuntarily 
acquires  a  facility  is  entitled  to  assert  a 
defense  to  liability  as  an  “innocent 
landowner”  if  all  statutory  elements  are 
satisfied,  or,  in  the  case  of  state  and 
local  government  entities,  it  may  be 
exempt  from  the  definition  of  “owner  or 
operator”  under  CERCLA.*®  The  statute 
refers  to  involuntary  acquisitions  and 
transfers  by  government  entities  in  two 
sections  defining  the  terms  used  in 
CERCLA:  Section  101(20)(D)  with 
respect  to  state  and  local  governments, 
and  section  101(35)(A)(ii)  with  respect  to 
any  government  entity,  whether  federal, 
state,  or  local.  Under  the  well- 
established  principle  of  statutory 
construction  that  identical  words  used 
twice  in  a  statute  are  presumed  to  have 
the  same  meaning,  ERA  interprets 
Congress’  use  of  fiie  same  term  in  close 
proximity  in  the  definitional  section  of 
CERCLA  to  refer  to  the  same  concept.** 
ERA  therefore  interprets  involuntary 
acquisitions  and  transfers  of  property  by 
the  government  as  used  in  sections 
101(20)(D)  and  101(35)(A)(ii)  to  refer  to 
the  same  types  of  transfers  or 
acquisitions. 

Action  101(35)(A)(ii)  was  added  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
Rublic  Law  No.  99-499, 100  Stat.  1613 
(Oct.  17, 1986).  Where  a  government 
entity  acquires  property  involuntarily 
within  the  meaning  of  diis  section,  it 
may  be  able  to  assert  a  defense  to 
liability  as  an  “innocent  landowner.” 
The  innocent  landowner  defense  is  part 
of  the  third-party  defense  contained  in 
section  107(b)(3).  which  works  in 
tandem  with  section  101(35).*’ 


'*  In  addition,  section  101(20)(A)(iii),  42  U.S.C 
e601(20)(A)(iii),  speciries  that  where  title  or  control 
of  a  facility  is  “conveyed  due  to  bankruptcy, 
foreclosure,  tax  delinquency,  abandonment,  or 
similar  means  to  a  unit  of  State  or  local 
government*'  the  owner  of  the  facility  is  the  person 
"who  owned,  operated,  or  otherwise  controlled 
activities  at  such  facility  immediately  beforehand." 

'*  See  generally  2A  Sutherland  Statutory 
Construction  $  46.06  {4th  ed.  1984);  ICC  Industries, 
Inc.  V.  United  States,  812  F.2d  694,  700  (Fed.  Cir. 
1987]  (citing  cases).  Even  though  the  language 
diners  slightly  between  sections,  this  is  not  unusual 
in  CERCLA  and  does  not  indicate  that  Congress 
intended  different  meanings  in  the  absence  of  any 
legislative  history  to  the  contrary.  See  Pennsylvania 
V.  Unian  Gas  Co.,  491  U.S.  1  (1989)  (similar  language 
in  different  sections  of  CERCLA  separately  waiving 
state  and  federal  immunity  held  to  have  the  same 
effect). 

*  ’’  See  Guidance  on  Laitdowner  Liability  Under 
Section  107(a)(1)  of  CERCLA,  De  Minimis 
Settlements  Under  Section  122(g)(1)(B)  of  CERCLA. 
and  Settlements  With  Prospective  Purdiasers  of 


The  relevant  sections  of  the  third- 
party/innocent  landowner  defense 
provide: 

Section  107(b): 

“There  shall  be  no  liability  under  (section 
107(a)]  for  a  person  who  can  establish  *  *  * 
that  the  release  or  threat  of  release  of  a 
hazardous  substance  and  the  damages 
resulting  therefrom  were  caused  solely  by — 
(3)  an  act  or  omission  of  a  third  party  other 
than  *  *  •  one  whose  act  or  omission  occurs 
in  connection  with  a  contractual  relationship, 
existing  directly  or  indirectly  with  the 
defendant  *  *  *,  if  [the  defendant]  (a)  [has] 
exercised  due  care  with  respect  to  the 
hazardous  substances  *  *  *,  and  (b)  he  took 
precautions  against  the  foreseeable  acts  or 
omissions  of  any  *  *  •  third  party  *  * 

Section  101(35); 

"(A)  The  term  'contractual  relationship,'  for 
the  purpose  of  section  107(b)(3),  includes,  but 
is  not  limited  to,  land  contracts,  deeds,  or 
other  instruments  transferring  title  or 
possession,  unless  the  real  property  on  which 
the  facility  concerned  is  located  was 
acquired  by  the  defendant  after  the  disposal 
or  placement  of  hazardous  substances,  and 
*  *  *:  (ii)  The  defendant  is  a  government 
entity  which  acquired  the  facility  by  escheat, 
or  through  any  other  involuntary  transfer  or 
acquisition,  or  through  the  exercise  of 
eminent  domain  authority  by  purchase  ar 
condemnation  *  *  *. 

In  addition,  *  *  *  the  defendant  must  *  *  * 
satisfiy]  the  requirements  of  section  107(b)(3) 
(a)  and  (b).”  (emphasis  added.) 

The  defense  is  available  for  the 
govemment-as-owner  where  the  harm 
was  caused  solely  by  the  acts  of  third 
parties  with  which  the  government 
entity  had  no  “contractual  relationship,” 
provided  that  certain  additional 
elements  specified  in  section  101(35)(A}- 
(B)  are  also  established.  Section 
101(35)(A)(ii)  lists  three  situations  in 
which  a  government  entity  has  no  such 
“contractual  relationship”:  acquisition 
through  the  exercise  of  eminent  domain 
authority  by  purchase  or  condemnation, 
through  escheat,  or  “through  any  other 
involuntary  transfer  or  acquisition.” 

The  legislative  history  of  section 
101(35)(A)  does  not  discuss  the  issue  of 
involuntary  acquisitions  or  transfers  to 
government  entities,  and  with  respect  to 
this  specific  provision  notes  only  that 
the  cost  of  cleaning  up  a  contaminated 
facility  taken  by  eminent  aomain  may 
be  offset  against  the  price  paid  to  the 
owner  of  property  as  compensation.  H. 
Conf.  Rep.  No.  982, 99th  Cong.,  2d  Sess., 
at  187  (1986).  However,  while  it  is  clear 
that  the  clause  is  intended  to  shield  a 
government  entity  from  CERCLA 
liability  in  certain  narrow  and  limited 
circumstances  when  a  facility  is 
involuntarily  acquired  or  transferred  to 


Contaminated  Property,  64  Fed.  Reg.  34236  (Aug.  18, 
1989). 
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the  government  in  its  capacity  as 
sovereign,  it  is  also  clear  that  it  is  not  so 
broad  as  to  serve  as  a  defense  to 
liability  in  every  instance  in  which  the 
government  owns  contaminated 
property,  however  contaminated  or 
acquired. 

Section  101(20)(D]  contains  the 
statute's  second  use  of  the  term 
“involuntary,"  and  is  substantially 
similar  to  Section  101(35).  The  section, 
also  added  by  the  SARA  of  1986, 
provides  an  exemption  from  the 
defmition  of  “owner  or  operator"  (and 
therefore  liability  under  sections 
107(a)(1)  and  (a)(2))  for  state  and  local 
entities  that  acquire  possession  of 
property  involuntarily.  Section 
101(20)(D)  provides  (in  part): 

“The  term  ‘owner  or  operator'  does  not 
include  a  unit  of  State  or  local  government 
which  acquired  ownership  or  control 
involuntarily  through  bankruptcy,  tax 
delinquency,  abandonment,  or  other 
circumstances  in  which  the  government 
involuntarily  acquires  title  by  virtue  of  its 
function  as  sovereign.” 

The  section’s  legislative  history  does 
not  discuss  the  “other  circumstances"  in 
which  acquisition  of  property  by  state  or 
local  governments  may  be  involuntary; 
it  only  mentions  that  state  and  local 
governments  will  lose  the  exemption  if 
they  cause  or  contribute  to  the  release 
or  threat  of  release  of  hazardous 
substances  at  such  involuntarily 
acquired  properties.  H.  Conf.  Rep.  No. 
962,  supra,  at  185-86.  The  legislative 
history  of  this  section  also  does  not 
discuss  why  state  and  local 
governments  which  acquire  property 
involuntarily  are  excluded  from  the 
dehnition  “owner  or  operator,"  while 
section  101(35)(A)(ii)  provides  that  any 
government  entity  that  acquires 
property  imder  the  same  circumstances 
is  considered  an  “owner"  of  property, 
but  with  a  potential  defense  to  liability. 
The  meaning  of  these  terms  must 
therefore  be  gleaned  from  their  use  in 
the  statute  itself. 

The  examples  of  “involuntary" 
acquisition  given  in  section  101(20)(D) 
indicates  that  the  acquiring  government 
agency  need  not  be  completely  passive 
in  order  to  acquire  property 
involuntarily  within  the  meaning  of  the 
section.  Several  of  the  examples  given 
actually  require  some  intentional  or 
purposeful  action  on  the  part  of  the 
government  to  complete  or  perfect  the 
transfer — abandonment,  for  example, 
requires  government-initiated 
proceedings  to  determine  that  property 
has,  in  fact,  been  abandoned.  See,  e.g.. 
United  States  v.  Sylvester,  848  F.2d  520, 
525  (5th  Cir.  1988)  (determination  of 
abandonment  a  question  of  fact), 
fiowever,  once  abandonment,  tax 


delinquency,  or  bankruptcy  has  been 
determined,  a  state  or  local  government 
acquiring  the  property  that  was  the 
subject  of  such  proceedings  is  not 
considered  the  “owner  or  operator”  of 
the  property  because  the  transfer  was 
“involuntary"  for  purposes  of  CERCLA. 
In  addition,  section  101(20)(D)'s  use  of 
the  phrase  “or  other  circumstances  in 
which  the  government  involuntarily 
acquires  title  or  possession  by  virtue  of 
its  function  as  sovereign"  indicates  that 
the  exemption  includes  other 
acquisitions  in  which  the  government 
has  property  involimtarily  transferred  to 
it — so  long  as  the  government's 
acquisition  is  by  virtue  of  its  function  as 
sovereign. 

The  examples  of  involuntary 
acquisitions  provided  in  section 
101(35)(A)(ii)  are  similar.  An  escheat 
may  require  some  volitional  act  by  a 
government  entity  to  confirm  or  legally 
determine  that  the  property  should 
properly  escheat  to  the  government  See 
generally  30A  C.J.S.  Escheat  §  7 
(discussing  escheats  of  property  both  by 
operation  of  law  and  by  affirmative 
proceedings  imder  state  statutes).  In 
addition,  acquisition  by  exercise  of  the 
government's  eminent  domain 
authority — an  inherently  sovereign 
function — also  often  requires  some 
overt,  volitional  act  to  complete  or  effect 
the  transfer,  such  as  a  condemnation 
action. 

Accordingly,  governmental  ownership 
or  control  of  property  by  involuntary 
transfer  or  acquisition  clearly  includes 
acquisitions  and  transfers  that  are 
involuntary  to  the  government  in  its 
capacity  as  a  sovereign.  Involuntary 
acquisitions  and  transfers  within  the 
meaning  of  the  section  101(20)(D)  and 
section  101(35)(A)(ii)  of  the  statute  are 
therefore  defined  to  include,  in  addition 
to  those  specifically  enumerated  in  the 
statute,  acquisitions  of  property  for 
which  a  government  lending  or  credit 
institution  or  financial  regulatory  entity 
is  assigned,  required,  appointed,  or 
otherwise  obligated  to  act  as  a 
conservator  or  receiver  of  a  private 
lending  institution,  its  assets  and 
property,  pursuant  to  specific  statutory 
or  regulatory  authority.  Acquisition 
under  law  as  a  conservator  or  receiver 
of  property  is  not  materially  different 
from  other  forms  of  involuntary 
acquisitions  listed  in  the  statute,  such  as 
transfers  to  government  entities 
pursuant  to  abandonment  proceedings, 
or  as  the  result  of  tax  delinquency,  or 
other  circumstances  in  which  the 
government  obtains  ownership  of 
property  by  virtue  of  its  function  as 


sovereign.  **  Acquisition  of  property  as  a 
conservator  or  receiver  is  ordinarily 
pursuant  to  a  clear  and  direct  mandate 
that  provides  little  or  no  discretion  with 
respect  to  fact  and  the  manner  of 
acquisition,  and  without  regard  to  the 
condition  of  the  property  acquired.  Such 
acquisitions  are  ordinarily  for  limited 
and  non-proprietary  purposes,  and  occur 
because  no  entity  other  than  a 
government  entity  is  available  to  serve 
in  this  capacity  with  respect  to  the 
property  so  acquired. 

Government  entities,  including 
conservators  and  receivers  may 
involuntarily  acquire  security  interests 
as  well  as  properties  independent  of  a 
security  interest.  While  all  such  assets 
are  involuntarily  acquired  within  the 
meaning  of  this  rule,  with  respect  to 
security  interests  so  acquired,  the 
acquiring  government  entity  is  entitled 
to  the  same  rights  under  the  security 
interest  provisions  of  the  rule  as  any 
holder.  Where  the  security  interest 
provisions  are  unavailable  with  regard 
to  the  assets  so  acquired,  the 
“involuntary  transfer  or  acquisition” 
provisions  of  this  rule  may  apply  as  a 
potential  bar  to  CERCLA  liability 
attached  to  the  asset. 

In  addition,  all  property  acquired 
“involuntarily”  within  the  meaning  of 
this  rule  by  a  government  or 
government-appointed  entity  as  a 
conservator  or  receiver,  regardless  of 
whether  the  property  was  formerly  held 
as  an  investment  property  or  for  some 
other  purpose  by  the  prior  owner,  is 
defined  to  be  property  obtained  through 

'*  That  property  may  be  acquired  by  virtue  of  the 
government's  function  as  sovereign  is  not 
necessarily  dispositive,  however  the  clear  terms  of 
sections  101(20)(D)  and  101(35)(A)(ii)  require  that 
the  acquisition  must  be  involuntary  as  well.  Other 
sections  of  CERCLA  indicate  that  government 
entities  which  acquire  ownership  or  possession  of 
facilities  under  circumstances  di6erent  than  those 
specified  in  sections  l(n(20)(D)  and  101(35)(A)(ii).  or 
where  the  government  entity  itself  is  responsible  for 
contamination  on  property  owned  by  it.  are  subject 
to  CERCLA's  liability  provisions.  See  CERCLA 
section  101(21).  42  U.S.C.  9601(21)  (federal,  state, 
and  local  governments  includ^  in  definition  of 
“person");  id.  section  101(20)(D).  42  LI.S.C. 
9e01(20)(D)  (loss  of  exemption  for  involuntarily 
acquired  property  by  state  or  local  government 
where  entity  caused  or  contributed  to  release):  id. 
section  107(d)(2).  42  U.S.C.  g607(d)(2)  (state  or  local 
government  entity  may  be  liable  for  gross 
negligence  or  intentional  misconduct  in  conducting 
cleanup  action);  id.  section  120.  42  U.S.C.  9620 
(federal  government  liable  as  any  nongovernment 
entity  under  section  107).  Reading  the  defmition  of 
“involuntary"  to  cover  every  instance  of 
governmental  ownership  as  ownership  by  virtue  of 
its  function  as  sovereign  would  render  these  other 
section  meaningless.  Pennsylvania  v.  Union  Gas 
Co..  491  U.S.  1. 8  (1989)  (the  narrow  exclusion  from 
the  liability  provided  for  states  in  section  101(20)(D) 
is  meaningful  only  because  “Congress  intended  that 
States  be  liable  along  with  everyone  else  for 
cleanup  costs  *  *  *.“). 
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an  “involuntary  transfer  or  acquisition’* 
under  section  101(20)(D)  and  section 
101(35){A)(ii)  of  CERCLA.  The  manner 
or  purpose  for  which  the  subject 
property  was  owned  prior  to  its 
acquisition  is  irrelevant  for  determining 
whether  the  acquisition  is  “involuntary” 
for  purposes  of  this  rule,  and 
accordingly  this  rule  does  not 
distinguish  among  former  uses  of 
property  so  acquired. 

TTierefore,  where  a  government  entity 
or  its  designee  is  acting  as  a  conservator 
or  receiver,  EPS  interprets  these 
provisions  to  preclude  the  imposition  of 
the  insolvent  estate’s  liabilities  against 
the  government  entity  acting  as  the 
consei'vator  or  receiver,  and  that  the 
liabilities  of  the  institution  being 
administered  are  limited  to  the 
institution’s  assets.  The  situation  of  a 
conservator  or  receiver  of  a  failed  or 
insolvent  lending  institution  is 
analogous  to  that  of  a  trustee 
(particularly  a  trustee  in  bankruptcy) 
that  is  administering  an  insolvent’s 
estate,  and  in  accordance  with  those 
principles  the  insolvent’s  liabilities  are 
to  be  satisfied  from  the  estate  being 
administered,  and  not  from  the  assets  of 
the  conservator  or  receiver. 

Finally,  the  governmental  exercise  of 
forfeiture  or  seizure  authority  results  in 
an  involuntary  acquisition  or  transfer 
within  the  meaning  of  CERCLA.  These 
authorities  operate  similarly  to 
abandonment  of  escheat  authorities,  and 
in  the  same  way  even  though  some 
volitional  act  may  be  required  of  the 
government  to  perfect  title,  the  property 
itself  is  transferred  to  or  acquired  by  the 
government  in  its  capacity  as  sovereign. 
Therefore,  acquisitions  of  property 
pursuant  to  the  government’s  seizure  or 
forfeiture  authorities  are  considered 
involuntary  acquisitions  within  the 
meaning  of  sections  101(20)(D]  and 
101{35)(A)(ii). 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  final  rule  is  not  a  “major  rule” 
because  it  will  not  have  an  annua!  effect 
on  the  economy  of  $100  million  or  more. 
By  establishing  criteria  for  determining 
which  parties  are  within  the  “secured 
creditor”  exemption  under  CERCLA 
section  101(20)(A)  and  which 
government  entities  are  entitled  to  the 
involuntary  acquisition  or  transfer 
provisions  of  CERCLA  section 
101(20)(D)  or  section  101(35)(A)(ii),  this 
final  rule  could  potentially  result  in 


costs  savings  to  holders  of  security 
interests  and  government  entities  which 
may  have  previously  been  held  liable 
under  CERCLA  sections  107(a)(1)  or 
107(a)(2).  In  addition,  this  final  rule 
imposes  no  new  requirements  or 
reporting  obligations  upon  a  person  who 
holds  a  security  interest,  or  upon  a 
person  whose  property  is  encumbered 
by  a  security  interest.  This  final  rule  is 
not  a  major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  agencies  must 
evaluate  the  effects  of  a  regulation  on 
small  entities.  If  the  rule  is  likely  to  have 
a  “significant  impact  on  a  substantial 
number  of  small  entities,”  then  a 
Regulatory  Flexibility  Analysis  must  be 
performed.  Because  this  final  rule  may 
actually  result  in  cost  savings  for  small 
entities  that  hold  security  interests  in 
contaminated  facilities,  EPA  certifies 
that  today’s  final  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

This  final  rule  does  not  have  any 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
sag. 

List  of  Subjects  in  40  CFR  Part  300 

Hazardous  substances. 
Intergovernmental  relations.  Superfund. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority-:  42  U.S.C.  9605;  42  U.S.C.  9620;  33 
U.S.C.  1321(c)(2);  EO.  11735, 3  CFR.  1971-1975 
Comp.,  p.  793;  EO.  1258a  3  CFR,  1987  Comp., 
p.  193. 

2.  By  adding  subpart  L  to  read  as 
follows: 

Subpart  L— National  OH  and  Hazardous 
Substances  Polhition  Contingency  Plan; 
Lender  Liability  Under  CERCLA 

Sec. 

300.100  Security  interest  exemption. 

300.1105  Involuntary  acquisition  of  property 
by  the  government. 


Subpart  L— National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  Lender  Liability  Under  CERCLA 

§  300.1 100  Security  interest  exemption. 

A  person  who  maintains  indicia  of 
ownership  primarily  to  protect  a 
security  interest  in  a  vessel  or  facility, 
and  who  does  not  participate  in  the 
management  of  the  vessel  or  facility,  is 
not  an  “owner  or  operator”  of  such 
vessel  or  facility  under  CERCLA  section 
107(a)(1)  or  section  107(a)(2).  The 
plaintiff  bears  the  burden  of  establishing 
that  the  defendant  is  liable  as  an  owner 
or  operator. 

(a)  Indicia  of  ownership  as  used  in 
section  101(20)(A)  of  CERCLA  means 
evidence  of  a  security  interest,  evidence 
of  an  interest  in  a  security  interest,  or 
evidence  of  an  interest  in  real  or 
personal  property  securing  a  loan  or 
other  obligation,  including  any  legal  or 
equitable  title  to  real  or  personal 
property  acquired  incident  to 
foreclosure  and  its  equivalents. 

Evidence  of  such  interests  include,  but 
are  not  limited  to,  mortgages,  deeds  of 
trust,  liens,  surety  bonds  and  guarantees 
of  obligations,  tide  held  pursuant  to  a 
lease  financing  transaction  in  which  the 
lessor  does  not  select  initially  the  leased 
property  (hereinafter  “lease  financing 
transaction”),  legal  or  equitable  tide 
obtained  pursuant  to  foreclosure,  and 
their  equivalents.  Evidence  of  such 
interests  also  include  assignments, 
pledges,  or  other  rights  to  or  other  forms 
of  encumbrance  against  property  that 
are  held  primarily  to  protect  a  security 
interest.  A  person  is  not  required  to  hold 
tide  or  a  security  interest  in  order  to 
maintain  indicia  of  ownership. 

(1)  A  holder  is  a  person  who 
maintains  indicia  of  ownership  (as 
defined  in  40  CFR  300.1100(a))  primarily 
to  protect  a  security  interest  (as  defined 
in  40  CFR  300.1100(b)(1)).  A  holder 
includes  the  initial  holder  (such  as  a 
loan  originator),  any  subsequent  holder 
(such  as  a  successor-in-interest  or 
subsequent  purchaser  of  the  security 
interest  on  the  secondary  maifcet),  a 
guarantor  of  an  obligation,  surety,  or 
any  other  person  who  holds  ownership 
indicia  primarily  to  protect  a  security 
interest,  or  a  receiver  or  other  person 
who  acts  on  behalf  or  for  the  benefit  of  a 
holder. 

(2)  A  borrower,  debtor,  or  obligor  is  a 
person  whose  vessel  or  facility  is 
encumbered  by  a  security  interest. 

'These  terms  are  used  interchangeably. 

(b)  Primarily  to  protect  a  security 
interest  for  the  piirposes  of  section 
101(20)(A)  of  Q^CLA  means  that  the 
holder’s  indicia  of  ownership  are  held 
primarily  for  the  purpose  of  securing 
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pa)rment  or  performance  of  an 
obligation. 

(1)  Security  interest  as  used  in  section 
101{20KA)  of  CERCLA  means  an  interest 
in  a  vesstd  or  facility  created  or 
established  for  the  purpose  of  securing  a 
loan  or  other  obligation.  Security 
interests  include,  but  are  not  limited  to, 
mortgages,  deeds  of  trusts,  liens,  and 
title  pursuant  to  lease  financing 
transactions.  Security  interests  may  also 
arise  from  b'ansactions  such  as  sale  and 
leasebadcs,  conditional  sales, 
installment  sales,  trust  receipt 
transactions,  certain  assignments, 
factoring  agreements,  accounts 
receivable  financing  arrangements,  and 
consignments,  if  die  transaction  creates 
or  establishes  an  interest  in  a  vessel  or 
facility  for  the  purpose  of  securing  a 
loan  or  other  otdigation. 

(2)  Primarily  to  protect  a  security 
interest  does  not  include  indicia  of 
ownership  held  primarily  for  investment 
purposes,  nor  ownership  indicia  held 
primarily  for  purposes  other  than  as 
protection  for  a  security  interest.  A 
holder  may  have  other,  secondary 
reasons  for  maintaining  indicia  of 
ownership,  but  the  primary  reason  why 
any  ownership  indicia  are  held  must  be 
as  protection  for  a  security  interest 

(c)  Participation  in  Management 
Defined.  The  term  participating  in  the 
management  of  a  vessel  or  facility 
means  that  the  holder  is  engaging  in  acts 
of  facility  or  vessel  management,  as 
defined  herein. 

(1)  Actions  That  Are  Participation  in 
Management  Participation  in  the 
management  of  a  facility  means,  for  the 
purpose  of  section  101(20)(A),  actual 
participation  in  the  management  or 
operational  affairs  of  the  vessel  or 
facility  by  the  holder,  and  does  not 
include  the  mere  capacity  to  influence, 
or  ability  to  influence,  or  the 
unexercised  right  to  control  facility 
operations.  A  holder  is  participating  in 
management,  while  the  borrower  is  still 
in  possession  of  the  vessel  or  facility 
encumbered  by  the  security  interest, 
only  if  the  holder  either: 

(i)  Exercises  decisionmaking  control 
over  the  borrower's  environmental 
compliance,  such  that  the  holder  has 
undertaken  responsiblity  for  the 
borrower's  hazardous  substance 
handling  or  disposal  practices;  or 

(ii)  Exercises  control  at  a  level 
comparable  to  that  of  a  manager  of  the 
borrower’s  enterprise,  such  that  the 
holder  has  assumed  or  manifested 
responsibility  for  the  overall 
management  of  the  enterprise 
encompassing  the  day-to-day 
decisionmaking  of  the  enterprise  with 
the  respect  to; 

(A)  ^vironmental  compliance  or 


(B)  All,  or  substantially  all,  of  the 
operational  (as  opposed  to  financial  or 
administrative)  aspects  of  the  enterprise 
other  than  environmental  compliance. 
Operational  aspects  of  the  enterprise 
include  functions  such  as  that  of  facility 
or  plant  manager,  operations  manager, 
chief  operating  offfcer,  or  chief 
executive  officer. 

Financial  or  administrative  aspects 
include  functions  such  as  that  of  credit 
manager,  accounts  payable/receivable 
manager,  personnel  manager,  controller, 
chief  ffnancial  officer,  or  similar 
functions. 

(2)  Actions  That  Are  Not  Participation 
in  Management — (i)  Actions  at  the 
Inception  of  the  Loan  or  Other 
Transaction.  No  act  or  omission  prior  to 
the  time  that  indicia  of  ownership  are 
held  primarily  to  protect  a  security 
interest  constitutes  evidence  of 
participation  in  management  within  the 
meaning  of  section  101(20)(A).  A 
prospective  holder  who  undertakes  or 
requires  an  environmental  inspection  of 
the  vessel  or  facility  in  which  indicia  of 
ownership  are  to  be  held,  or  requires  a 
prospective  borrower  to  clean  up  a 
vessel  or  facility  or  to  comply  or  come 
into  compliance  (whether  prior  or 
subsequent  to  the  time  that  indicia  of 
ownership  are  held  primarily  to  protect 
a  security  interest)  %vith  any  applicable 
law  or  regulation,  is  not  by  such  action 
considered  to  be  participating  in  the 
vessel  or  facility's  management.  Neither 
the  statute  nor  this  regulation  requires  a 
holder  to  conduct  or  require  an 
inspection  to  qualify  for  the  exemption, 
and  the  liability  of  a  holder  cannot  be 
based  on  or  affected  by  the  holder  not 
conducting  or  not  requiring  an 
inspection. 

(ii)  Policing  and  Workout  Actions 
that  are  oimsistent  with  holding 
ownership  indicia  i^imarily  to  protect  a 
security  interest  do  not  constitute 
participation  in  management  for 
purposes  of  section  101(20)(A)  of 
CERCLA.  The  authority  for  the  holder  to 
take  such  actions  may.  but  need  not,  be 
contained  in  contractual  or  other 
documents  specifying  requirements  for 
financial  environmental  and  other 
warranties,  covenants,  conditions, 
representations  or  promises  from  the 
borrower.  Loan  policing  and  workout 
activities  cover  and  include  all  activities 
up  to  foreclosure  and  its  equivalents,  as 
provided  in  40  CFR  30ail00(dKl). 

(A)  Policing  the  Security  Interest  or 
Loan.  A  bolder  who  engages  in  policing 
activities  prior  to  foreclosure  will 
remain  within  the  exemptimi  provided 
that  the  holder  does  not  by  sudi  actions 
participate  in  the  management  of  the 
vessel  or  facility  as  provided  in  40  CFR 
300.1100(c)(l].  Such  actions  include,  but 


are  not  limited  to,  reqidring  the 
borrows  to  clean  up  die  vessel  or 
facility  during  the  term  of  the  security 
interest;  requiring  the  borrower  to 
comply  or  come  into  compliance  with 
applicable  federal  state,  and  local 
environmental  and  other  laws,  rules  and 
regulations  during  the  term  of  the 
security  interest;  securing  or  exercising 
authority  to  nMmitor  or  inspect  the 
vessel  or  facility  (including  on-site 
inspections)  in  wfodi  indicia  of 
ownership  are  maintained,  or  the 
borrower's  business  or  financial 
condition  during  the  term  of  the  security 
interest;  or  taki^  other  actions  to 
adequately  police  the  loan  or  security 
interest  (sudi  as  requiring  a  borrower  to 
comply  with  any  warranties,  covenants, 
conditions,  r^nesentations  or  promises 
from  the  borrower). 

(B)  Work  Out  A  holder  who  engages 
in  work  out  activities  prior  to 
foreclosure  and  its  equivalents  will 
remain  within  die  exemption  provided 
that  the  holder  does  not  by  such  action 
participate  in  the  management  of  the 
vessel  or  facility  as  provided  in  40  CFR 
300.1100(c)(1).  For  purposes  of  this  rule, 
“work  out”  refers  to  those  actions  by 
which  a  holder,  at  any  time  prior  to 
foreclosure  and  its  equivalents,  seeks  to 
prevent  cure,  or  miti^te  a  default  by 
the  borrower  or  obligor  or  to  preserve, 
or  prevent  the  diminution  of,  foe  value 
of  foe  security.  Work  out  activities 
include,  but  are  not  limited  to, 
restructuring  or  renegotiating  the  terms 
of  foe  security  interest;  requiring 
payment  of  additional  rent  or  interest; 
exercising  forbearance;  requiring  or 
exercising  ri^ts  pursuant  to  an 
assignment  of  accounts  or  other 
amounts  owing  to  an  obligor;  requiring 
or  exercising  rights  pursuant  to  an 
escrow  agreement  pertaining  to  amounts 
owing  to  an  obligor;  providi^  specific 
or  general  financial  or  other  advice, 
suggestions,  counseling,  or  guidance; 
and  exercising  any  right  or  remedy  foe 
holder  is  entitled  to  by  law  or  under  any 
warranties,  covenants,  conditions, 
representations  or  promises  from  foe 
borrower. 

(iii)  Actions  Taken  Under  CERCLA 
section  107(dXl).  Notwithstanding  40 
CFR  300.1100(c)(1),  a  holder  does  not 
participate  in  foe  management  of  a 
vessel  or  facility  by  taking  any  response 
action  under  section  107(d)(1)  of 
CERCLA  or  under  foe  direction  of  an  on¬ 
scene  coordinator. 

(d)  Foreclosure  on  Property  and  Post- 
Foreclosure  AcUvities.-^!)  Foreclosure. 
Indicia  of  ownership  that  are  held 
primarily  to  protect  a  secmity  interest 
include  legal  or  equitable  title  acquired 
through  or  incident  to  foreclosure  and  its 
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equivalents.  For  purposes  of  this 
Subpart,  the  term  “foreclosure  and  its 
equivalents"  includes  purchase  at 
foreclosure  sale;  acquisition  or 
assignment  of  title  in  lieu  of  foreclosure; 
termination  of  a  lease  or  other 
repossession;  acquisition  of  a  right  to 
title  or  possession;  an  agreement  in 
satisfaction  of  the  obligation;  or  any 
other  formal  or  informal  manner 
(whether  pursuant  to  law  or  under 
warranties,  covenants,  conditions, 
representations  or  promises  from  the 
borrower)  by  which  the  holder  acquires 
title  to  or  possession  of  the  secured 
property.  The  indicia  of  ownership  held 
after  foreclosure  continue  to  be 
maintained  primarily  as  protection  for  a 
security  interest  provided  that  the 
holder  undertakes  to  sell,  re-lease 
property  held  pursuant  to  a  lease 
Hnancing  transaction  (whether  by  a  new 
lease  Hnancing  transaction  or 
substitution  of  the  lessee),  or  otherwise 
divest  itself  of  the  property  in  a 
reasonably  expeditious  manner,  using 
whatever  commercially  reasonable 
means  are  relevant  or  appropriate  with 
respect  to  the  vessel  of  facility,  taking 
all  facts  and  circumstances  into 
consideration,  and  provided  that  the 
holder  did  not  participate  in 
management  (as  defined  in  40  CFR 
300.1100(c))  prior  to  foreclosure  and  its 
equivalents.  For  purposes  of  establishing 
that  a  holder  is  seeking  to  sell,  re-lease 
property  held  pursuant  to  a  lease 
financing  transaction  (whether  by  a  new 
lease  financing  transaction  or 
substitution  of  the  lessee),  or  divest  a 
vessel  or  facility  in  a  reasonably 
expeditious  manner,  the  holder  may  use 
whatever  conunercially  reasonable 
means  as  are  relevant  or  appropriate 
with  respect  to  the  vessel  or  facility,  or 
may  employ  the  means  specified  in  40 
CFR  300.1100(d)(2)(i).  A  holder  that 
outbids,  rejects  or  fails  to  act  upon  a 
written  bona  fide,  firm  offer  of  fair 
consideration  for  the  property,  as 
provided  in  40  CFR  300.1100(d](ii),  is  not 
considered  to  hold  indicia  of  ownership 
primarily  to  protect  a  security  interest. 

(2)  Holding  Foreclosed  Property  for 
Disposition  and  Liquidation.  A  holder, 
who  did  not  participate  in  management 
prior  to  foreclosure  and  its  equivalents, 
may  sell,  re-lease  property  held 
pursuant  to  a  lease  financing  transaction 
(whether  by  a  new  lease  financing 
transaction  or  substitution  of  the  lessee), 
liquidate,  maintain  business  activities, 
wind  up  operations,  undertake  any 
response  action  imder  section  107(d)(1) 
of  CERCLA  or  under  the  direction  of  an 
on-scene  coordinator,  and  take 
measures  to  preserve,  protect  or  prepare 
the  secured  asset  prior  to  sale  or  other 


disposition.  The  holder  may  conduct 
these  activities  without  voiding  the 
exemption,  subject  to  the  requirements 
of  40  CFR  300.1100(d)(1)  and 
300.1100(d)(2). 

(i)  A  holder  establishes  that  the 
ownership  indicia  maintained  following 
foreclosure  and  its  equivalents  continue 
to  be  held  primarily  to  protect  a  security 
interest  by,  within  twelve  months 
following  foreclosure,  listing  the  vessel 
or  facility  with  a  broker,  dealer,  or  agent 
who  deals  with  the  type  of  property  in 
question,  or  by  advertising  the  vessel  or 
facility  as  being  for  sale  or  disposition 
on  at  least  a  monthly  basis  in  either  a 
real  estate  publication  or  a  trade  or 
other  publication  suitable  for  the  vessel 
or  facility  in  question,  or  a  newspaper  of 
general  circulation  (defined  as  one  with 
a  circulation  over  10,000,  or  one  suitable 
under  any  applicable  federal,  state,  or 
local  rules  of  court  for  publication 
required  by  court  order  or  rules  of  civil 
procedure)  covering  the  area  where  the 
property  is  located.  For  purposes  of  this 
provision,  the  twelve-month  period 
begins  to  nm  fi'om  the  time  that  the 
holder  acquires  marketable  title, 
provided  that  the  holder,  after  the 
expiration  of  any  redemption  or  other 
waiting  period  provided  by  law,  was 
acting  diligently  to  acquire  marketable 
title.  If  the  holder  fails  to  act  diligently 
to  acquire  marketable  title,  the  twelve- 
month  period  begins  to  run  on  the  date 
of  foreclosure  and  its  equivalents. 

(ii)  A  holder  that  outbids,  rejects,  or 
fails  to  act  upon  an  offer  of  fair 
consideration  for  the  vessel  or  facility 
establishes  that  the  ownership  indicia  in 
the  secured  property  are  not  held 
primarily  to  protect  the  security  interest, 
unless  the  holder  is  required,  in  order  to 
avoid  liability  under  federal  or  state 
law,  to  make  a  highei  bid,  to  obtain  a 
higher  ofier,  or  to  seek  or  obtain  an  ofier 
in  a  different  maimer. 

(A)  Fair  consideration,  in  the  case  of  a 
holder  maintaining  indicia  of  ownership 
primarily  to  protect  a  senior  security 
interest  in  the  vessel  or  facility,  is  the 
value  of  the  security  interest  as  defined 
in  this  section.  The  value  of  the  security 
interest  is  calculated  as  an  amount 
equal  to  or  in  excess  of  the  sum  of  the 
outstanding  principal  (or  comparable 
amount  in  the  case  of  a  lease  that 
constitutes  a  security  interest)  owed  to 
the  holder  immediately  preceding  the 
acquisition  of  full  title  (or  possession  in 
the  case  of  property  subject  to  a  lease 
financing  transaction)  pursuant  to 
foreclosure  and  its  equivalents,  plus  any 
unpaid  interest,  rent  or  penalties 
(whether  arising  before  or  after 
foreclosure  and  its  equivalents),  plus  all 
reasonable  and  necessary  costs,  fees,  or 


other  charges  incurred  by  the  holder 
incident  to  work  out,  foreclosure  and  its 
equivalents,  retention,  maintaining  the 
business  activities  of  the  enterprise, 
preserving,  protecting  and  preparing  the 
vessel  or  facility  prior  to  s^e,  re-lease  of 
property  held  pursuant  to  a  lease 
financing  transaction  (whether  by  a  new 
lease  financing  transaction  or 
substitution  of  the  lessee)  or  other 
disposition,  plus  response  costs  incurred 
under  section  107(d)(1)  of  CERCLA  or  at 
the  direction  of  an  on-scene  coordinator; 
less  any  amounts  received  by  the  holder 
in  connection  with  any  partial 
disposition  of  the  property,  net  revenues 
received  as  a  result  of  maintaining  the 
business  activities  of  the  enterprise,  and 
any  amounts  paid  by  the  borrower 
subsequent  to  the  acquisition  of  full  title 
(or  possession  in  the  case  property 
subject  to  a  lease  financing  transaction) 
pursuant  to  foreclosure  and  its 
equivalents.  In  the  case  of  a  holder 
maintaining  indicia  of  ownership 
primarily  to  protect  a  junior  security 
interest,  fair  consideration  is  the  value 
of  all  outstanding  higher  priority 
security  interests  plus  the  value  of  the 
security  interest  held  by  the  junior 
holder,  each  calculated  as  set  forth  in 
the  preceding  sentence. 

(B)  Outbids,  rejects,  or  fails  to  act 
upon  an  offer  of  fair  consideration 
means  that  the  holder  outbids,  rejects  or 
fails  to  act  upon  within  90  days  of 
receipt  of  a  written,  bona  fide,  firm  offer 
of  fair  consideration  for  the  property 
received  at  any  time  after  six  months 
following  foreclosure  and  its 
equivalents.  A  “written,  bona  fide,  firm 
offer”  means  a  legally  enforceable, 
commercially  reasonable,  cash  ofier 
solely  for  the  foreclosed  vessel  or 
facility,  including  all  material  terms  of 
the  transaction,  from  a  ready,  willing, 
and  able  purchaser  who  demonstrates  to 
the  holder’s  satisfaction  the  ability  to 
perform.  For  purposes  of  this  provision, 
the  six-month  period  begins  to  nm  fitim 
the  time  that  the  holder  acquires  a 
marketable  title,  provided  that  the 
holder,  after  the  expiration  of  any 
redemption  or  other  waiting  period 
provided  by  law,  was  acting  diligently  to 
acquire  marketable  title.  If  the  holder 
fails  to  act  diligently  to  acquire 
marketable  title,  the  six-month  period 
begins  to  nm  on  the  date  of  foreclosure 
and  its  equivalents. 

(3)  Holder's  Basis  of  CERCLA 
Liability  Independent  of  Status  as 
Owner  or  Operator,  (i)  Provided  that  the 
holder  did  not  participate  in 
management  prior  to  foreclosure  and  its 
equivalents  and  the  holder  complies 
with  the  requirements  of  40  CFR 
300.1100(d)(l)-(d)(2),  during  the  period 
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following  foreclosure  and  its  equivalents 
a  holder  in  possession  of  a  vessel  or 
facility  can  incur  liability  CERCLA  in 
connection  with  its  activities  at  such 
foreclosed  vessel  or  facility  only  by 
arranging  for  disposal  or  treatment  of  a 
hazardous  substance,  as  provided  by 
CERCLA  section  107(a)(3),  or  by 
accepting  for  transportation  and 
disposing  of  hazaradous  substances  at  a 
facility  selected  by  the  holder,  as 
provided  by  CERCLA  section  107(a)(4), 

(ii)  Following  foreclosure  and  its 
equivalents,  a  foreclosing  holder  that 
directs  or  undertakes  activities  under 
CERCLA  section  107(d)(1)  or  at  the 
direction  of  an  on-scene  coordinator  at 
the  foreclosed  vessel  or  facility  does  not 
incur  liability  for  such  activities. 

§  300.1 105  Involuntary  acquisition  of 
property  by  the  government 

(a)  Governmental  ownership  or 
control  of  property  by  involimtary 
acquisitions  or  involuntary  transfers 


within  the  meaning  of  CERCLA  section 
101(20)(D)  or  section  101(35)(A)(ii) 
includes,  but  is  not  limit^  to: 

(1)  Acquisitions  by  or  transfers  to  the 
government  in  its  capacity  as  a 
sovereign,  including  transfers  or 
acquisitions  pursuant  to  abandonment 
proceedings,  or  as  the  result  of  tax 
delinquency,  or  escheat,  or  other 
circumstances  in  which  the  government 
involuntarily  obtains  ownership  or 
control  of  property  by  virture  of  its 
function  as  sovereign; 

(2)  Acquisitions  by  or  transfers  to  a 
government  entity  or  its  agent  (including 
governmental  lending  and  credit 
institutions,  loan  guarantors,  loan 
insurers,  and  financial  regulatory 
entities  which  acquire  security  interests 
or  properties  of  failed  private  lending  or 
depository  institutions)  acting  as  a 
conservator  or  receiver  pursuant  to  a 
clear  and  direct  statutory  mandate  or 
regulatory  authority; 


(3)  Acquisitions  or  transfers  of  assets 
through  foreclosure  and  its  equivalents 
(as  defined  in  40  CFR  300.1100(d)(1))  or 
other  means  by  a  federal  state,  or  local 
government  entity  in  the  course  of 
administering  a  governmental  loan  or 
loan  guarantee  or  loan  insurance 
program;  and 

(4)  Acquisitions  by  or  transfers  to  a 
government  entity  pursuant  to  seizure  or 
forfeiture  authority. 

(b)  Nothing  in  this  section  or  in 
C^CLA  section  101(20)(D)  or  section 
101(35)(A)(ii)  affects  the  applicability  of 
40  CFR  300.1100  to  any  security  interest, 
property,  or  asset  acquired  pursuant  to 
an  involuntary  acquisition  or  transfer,  as 
described  in  this  section. 

Dated:  Apnl  23, 1992. 

William  K.  ReiUy, 

Administrator. 

[FR  Doc.  92-9984  Filed  4-28-92:  8:45  am] 
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